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Court of Appeals of the District of Columbia 


No. 470G. 

George Burnap, Appellant, 
vs. 

Jeannette Gallinger Burnap. 


a Supreme Court of the District of Columbia. 

Equity. No. 45830. 

Jeannette Gallinger Burnap, Plaintiff, 

vs. 

George Burnap, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the Viiy of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
l)apers were filed and ])roceedings had, in the above-entitled 
cause, to wit: 

1 Filed Jul. 2, 1926. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 45830. 

Jeannette Gallinger Burnap, Plaintiff, 

vs. 

George Burnap, Defendant. 

Bill of Complaint. 

The plaintiff, Jeannette Gallinger Burnap, respectfully 
shows unto the Court as follows: 
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1. That she is a citizen of tlie I^’nited States and a resi¬ 
dent of the State of Virginia. 

2. That the defendant is a citizen of tlie United States 
and a resident of the District of Colnm])ia. 

3. That the parties hereto were married on the fifth day 
of December, 1924, in Paris, France. That no children have 
been born of said marriage. 

4. Plaintiff alleges that after the marriage she and the 
defendant lived together as man and wife in Paris, France, 
and in the District of C^olnmbia and other places in the 
United States. That the defendant deserted her on the 
30th day of March, 1923; and that the parties hereto have 
not lived or cohabited together as man and wife since that 
date. 

That during the month of March, 1925, while the parties 
hereto were then residing in Paris, France, the defendant 
left the hotel in which they were living and made no ar¬ 
rangements whatsoever for the adequate and ])ro])er sup¬ 
port of the ])laintiff. That snbse(pient to March the 13th, 
1925, both the defendant and the plaintiff returned 
2 to the United States, but not together; and since May 
30th, 1925, the defendant has not contributed any¬ 
thing whatsoever for the support and maintenance of the 
plaintiff. 

5. Plaintiff further alleges that defendant during their 
entire married life together ])racticed a course of cruelty 
towards and n])on the plaintiIf; that he frecpiently accused 
the plaintiff of being an immodest and indecent woman, 
and has on manv occasions said that she had an evil mind 
and could think only evil, all of which accusations were 
absolutely false, with no foundation whatsoever. That 
frecjiiently during their married life together, the defendant 
would go into a fit of temper and verbally abuse the ])lain- 
tiff. That for davs at a time he would not address a civil 
remark to the ])laintiff, but would address her in curt, sharp 
and insulting manner. That on manv occasions while the 
parties were living together as man and wife, the defendant, 
in the presence of other persons, publicly humiliated the 
plaintifl*. 

(). Plaintiff further alleges that the defendant has made 
arrangements for leaving and expects to leave the District 
of Columbia on July 2nd or 3rd, and has made arrange- 
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monts for ami expects to sail to Paris, France, on or a1)ont 
July lOtli, 1926. That the defendant has contracts with 
the French Government and various business concerns in 
Europe and could conduct what business he has in this 
country from Paris. That plaintiff firmly believes that 
unless the defendant is restrained he will carrv forth his 
plans for leavinti: the jurisdiction, notwithstanding- the 
usual process to answer in this case should be served upon 
him before his departure. 

7. Plaintiff further alle^^es that the defendant is the 
owner of 1741 Phode Island Avenue, Northwest, AVashing- 
ton. D. r., which is worth a])proximately eighty tliousand 
dollars ($80,000), and in which said ])roperty he has an 
equity of approximately forty thousand dollars ($40,000). 
That he has an income annually of approximately 

3 twenty thousand dollars ($20,000). 

Wherefore, the ])remises considered, i)laintiff 

])rays: 

(1) That she may have leave to file this, her bill of com- 
])laint, and that the defendant may be regularly summoned 
to answer the same. 

(2) That pendente life and permanently she may be 
granted alimony and maintenance for her su])port. 

(3) That a writ of ne exeat issue in this cause, restrain¬ 
ing the defendant from leaving the District of Columbia. 

(4) And for such other and further relief as to the Court 
may seem just and proper. 

JEANNETTE G. BURNAP, 

Plaintiff. 

T. AIORRIS AVAMPLER, 

ROBERT E. TWNCTT, 

Attorneys for Plaintiff. 

4 District of Columbia, ss: 

Jeannette Gallinger Burnap, being first duly sworn, made 
oath that the allegations and statements contained in the 
foregoing bill of complaint are true to the best of her 
knowledge, information and belief. 

JEANNETTE G. BURNAP. 
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Su])scri))od and sworn to before me this 2 day of July, 
192G. 

[sear.] bertha G. hunt, 

Notary Public in and for 
the District of Columbia. 

5 Order Appointing Special Master. 

Filed Jill. IG, 192G. 

******* 


Upon motion of counsel for the plaintiff, it is by the 
Court this IGth day of July, 1928, 

Ordered, that the above cause is hereby referred to Lucien 
IT. Van Doren, as special master for the purpose of taking 
testimony and reporting to the Court the financial resources 
and income of the defendant George Burnap. 

WALTER T. McCOY, 

Chief Justice. 


G 




inswer of Defendant. 


Filed July 22, 192G. 

Comes now the defendant herein, and in answer to the 
Bill of Complaint filed in these proceedini»:s by plaintiff: 

(1) Admits that plaintiff is a citizen of the United States, 
but cannot admit or deny that she is a resident of the State 
of Virginia as plaintiff has hidden lier whereabouts from 
defendant for tlie year last ])ast; 

(2) Admits that he is a citizen of the Ignited States, but 
denies that he is a resident of the District of Columbia, 
defendant being a resident of Paris, France; 

(3) Admits that he and plaintiff were married on Decem¬ 
ber 5, 1924, in Paris, Ph’ance, and that no children were 
born of said marriage; avers that their married life lasted 
only three months; that i)laintitT had been married ])re 
viouslv; 

(4) Defendant admits that after said marriage he and 
plaintiff lived together as man and wife in Paris, PT-ance, 
the District of (''olumbia, and elsewhere in the United 
States; he admits that the i)arties hereto have not lived or 


GEORGE BURNAP VS. JEANNETTE G. BURNAP. 


5 


cohabited together as iran and wife since about ^larcli 30, 
1925, but denies liaving deserted her and states that instead 
])laintiff deserted him, the facts thereof l)eing as follows: 

On about March 30, 1925, defendant left ])laintitT at their 
hotel quarters in Paris, France, for a trip to the 
7 United States on business entirely, defendant in¬ 
tending to return to plaintiff at said Paris in about 
three months; that defendant made arrangements before his 
said hotel accommodations ])rovided, as rapidly as plaintiff 
from Paris and did so provide l)y paying for hotel accom¬ 
modations for her at their hotel in advance on the first of 
each month for the following month. That while in the 
United States he reimbursed plaintiff promptly for moneys 
ex])ende<l by her for her own maintenance in Paris beyond 
said hotel accomodations provided, as rapidly as plaintiff 
transmitted receipted bills therefor to defendant; that de¬ 
fendant has in his possession such receipted bills for plain¬ 
tiff \s personal ex])enditures, has check stubs, and also some 
of plaintiff’s letters acknowledging receipt of said sums; 
that before the date of the defendant’s return to Paris, 
])laintiff left the matrimonial domicile in Paris, concealing 
her whereabouts from defendant and forwarding no more 
receipted bills for her maintenance to defendant for reim¬ 
bursement by him, and requesting no more money from him; 
that after plaintiff had abandoned the matrimonial domicile 
in Paris, defendant continued to pay for plaintiff’s mainte¬ 
nance thereat by paying said hotel bill monthly and in ad¬ 
vance as aforesaid. 


That said desertion of defendant by plaintiff in Paris and 
for the full year last past, and until the institution of the 
])resent proceedings, plaintiff has continued to conceal her 
whereabouts from defendant; that during this time she has 
made no demand upon defendant for money, and defendant 
has never declined to contribute to her support. 

(5) Defendant denies having practised a course of cruelty 
towards and upon the plaintiff during their entire married 
life or at any time thereof; admits that he admonished 
her on oc(*asion for acts on her part which he considered 
immodest and indecent; denies that he stated to her on 
many occasions that she had an evil mind and could 
8 think only evil; denies that he would go into a fit of 
temper and verbally abuse the plaintiff or that for 
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(lays at a time lie would not address a civil remark to plain¬ 
tiff; admits addressing plaintiff in a curt and short hut not 
insultin<>: way when jdaintiff would make remarks hij^hly 
derogatory of the i^ersonal manners, appearance and con¬ 
duct of Americans including defendant's family and of 
Americanism generally, it having been plaintiff’s often 
avowed intention before her marriage to defendant, as ex¬ 
pressed to defendant in (*onnection with siudi asjiersions on 
the personal manners, appearance and conduct of Ameri¬ 
cans, to expatriate herself iiermanently from the United 
States and to live in France uninterruptedly without ever 
returning to this country even for a short period; that de¬ 
fendant denies having humiliated ])laintitf oil many occa¬ 
sions ])ublicly and in the presence of other ])ersons. 

{()) Defendant denies having made arrangements to leave 
the District of Columbia as alleged by plaintiff; admits 
that he has some contracts with one business concern in 


Europe; denies that he could conduct what business he has 
in this countrv from Paris. 

(7) Defendant denies that he is the owner of 1741 Rhode 
Island Avenue, or that he has an equity therein of approxi¬ 
mately $40,000.00, or that he has an annual income of ap¬ 
proximately $20,000.00, the facts concerning his income and 
such ])roperty being as follows: That during the year 1921 
he had no net income but was obliged to ])ut himself in 
debt; that during the year 1922 his net income was between 
$2,500 and $3,000; that during 1923 his net income was ap¬ 
proximately $3,000; that in 1924 such income was between 
$3,500 and $4,000; that during 1925 it was approximately 
$4,000. That with reference to the property at 1741 Rhode 
Island Avenue, N. W., Washington, D. C. alleged 
9 by plaintiff to be owned by him that he, defendant, 
is not the record title holder thereof; that his rela¬ 
tives in January, 1925, advanced defendant $10,000 to 
remove said property from the market with the under¬ 
standing that he, defendant, could occupy said premises 
but that for family reasons the legal title thereto could not 
be in his name; that it is not now in his name; that defend¬ 
ant by reason of said payment of $10,000 made by him for 
the purchase of this property, which amount he is obligated 
to return to said relatives, believes he has an equitable 
title in said property to the value of $10,000; that in his 
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opinion said property is now worth $60,000, the ])urchase 
))rice thereof; that there is now a mortgage upon said prop¬ 
erty of $50,000. 

(8) In further answer to plaintiff’s allegations in her 
Bill of Complaint, defendant avers that plaintitf does not 
allege in her Bill of Complaint that she is in need of main¬ 
tenance; defendant avers that plaintitf is not in need, but, 
on the contrary, has generous and independent means, 
that she is the beneficiary of a trust fund created by the 
late Joseph H. Gallinger, former United States Senator 
from New Hami)shire, which provides her with a substan¬ 
tial income; that plaintitf has received money from other 
sources, including the estate of her first husband, which is 
believed to be invested in France and elsewhere; that her 
total income, exclusive of the use of her principal is suffi¬ 
cient for a very comfortable livelihood and is believed to 
be not less than $500 monthly; that during the years from 
about 1912 to 1918, plaintiff was active in political and 
social circles in Washington without remunerativ'e occupa¬ 
tion, and that from about 1918 to 1924, iJaintifP resided 
in Paris, likewise without occupation; that in addition to 
maintaining herself, plaintiff has been supporting her sis¬ 
ter on a high social plane in Paris for the past six 

10 years, her sister remaining in idleness; that during 
the j)resent year 1926, plaintiff defrayed the expenses 
of a pleasure trip by her sister, Bertha King, from Paris 
to California and return; and that her said sister is now 
in Paris at plaintiff’s expense. 

(9) Defendant avers further that plaintitf has herself 
admitted by affidavit dated July 12, 1926, A. D. executed 
in the District of Columbia and filed in these proceedings 
with her motion for temporary alimony that she does re¬ 
ceive an income from the estate of her first husband and 
from the trust fund created by the late Joseph H. Gallinger 
former United States Senator, which amounts to approxi¬ 
mately $3,500.00 or $3,700.00 per year. 

(10) Defendant avers further that irrespective of plain¬ 
tiff’s present income and independent means, plaintiff is 
fully able to provide for herself, plaintitf being a dentist 
by profession, having received a dental degree from Tufts 
College, and having practiced dentistry for a period of 
years from two offices, one at Boston and the other believed 
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to be at Concord, New Hampshire. That she is experienced 
as a lobbyist in Washington; that with respect to her finan¬ 
cial status plaintiff wrote defendant from Paris on Sep¬ 
tember 4, 1924, as follows: 

‘‘I have taken care of myself very well on the whole and 
sometimes even have been able to be a help to others.” 

That defendant now has in his possession plaintiff’s let¬ 
ter containing this excerpt. 

(11) Defendant avers further that immediately prior to 
their marriage in Paris on December 5, 1924, plaintiff and 
defendant executed at Paris at the express request and 
insistence of the plaintiff, a prenuptial contract providing 
for separation of property of the i)arties when married 
and for other matters, and specifically providing that nei¬ 
ther party shall be responsible for the debts of the 
11 other contracted before and during the period of 
the marriage; that such debts should be paid by 
whoever had contracted for them or had authorized them 
and that property located outside of France should be ad¬ 
ministered by the law of separation of estates the most 
strict of the country in which such property is located and 
that each of the spouses should have the free enjoyment of 
his or her income; that this contract was executed before 
the proper French officials and was duly filed and regis¬ 
tered with the French Marriage Bureau and became a part 
of the marriage proceedings. That defendant has no au¬ 
thenticated copy of said agreement but has been supplied 
by Counsel for plaintiff with a copy which is stated by said 
Counsel to be a true copy of said contract; that defendant 
has examined said copy carefully and verily believes it to 
be a true copy of said prenuptial contract; that said con¬ 
tract was proposed by plaintiff to reserve all rights to her¬ 
self respecting her property and to prevent any financial 
claim by defendant upon her or by her upon defendant; 
that there is attached herewith ‘‘Exhibit A” and made a 
part hereof a copy of said copy furnished by plaintiff’s 
Counsel and also a translation in English “Exhibit B” 
made a part hereof made by defendant’s Counsel who 
knows French and is fully conversant with the French text 
of said copy; that defendant has read said translation and 
believes it to be a true translation. 
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Defendant avers that plaintiff has admitted by her affi¬ 
davit executed July 12, 1926, in the District of Columbia 
and filed by her in this cause in connection with her motion 
for temporary alimony that said translation is substan¬ 
tially correct. 

(12) Defendant further avers that in view of the fore¬ 
going he believes plaintiff has not brought suit for mainte¬ 
nance in good faith but merely to embarrass the defendant 
in the prosecution of his business and to cause him mental 
distress that therefore she does not come into equity 
12 with clean hands. 

Wherefore, defendant prays that plaintiff’s prayer 
in said Bill of Complaint asking for alimony and mainte¬ 
nance for her support ])endente lite and permanently, for 
a writ of ne exeat, and for other and further relief may be 
denied, and that the sum of $3,000.00 which defendant de¬ 
posited in the Registry of this Court on July 17, 1926, in 
accordance with the order of this Court of July 16, 1926, 
such sum to be applied to the satisfaction of any judgment 
or decree rendered by this Court against the defendant in 
these proceedings may be released and returned to defend¬ 
ant, and that all proceedings herein be dismissed at the 
cost of the plaintiff. 

GEORGE BURNAP, 

JOHN WALSH, Defendant. 

JOHN WATTAWA, 

721 Southern Building, 

Washington, D. C., 

Attorneys for Defendant. 

District of Columbia, ss : 

George Burnap being duly sworn, on oath says that he 
is the defendant named in the above entitled cause; that 
he has read the above and foregoing document by him 
subscribed and knows the contents thereof, and that the 
matters therein contained and set forth are true. 

GEORGE BURNAP. 

Subscribed and sworn to before me this 17th dav of July, 
A. D. 1926. 

[seal.] E. M. NOLAND, 

Notary Public in and for the District of Columbia. 

My commission will expire July 26, 1928. 
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Exhibit “A.’’ 


Pardevant Me. Collet, Notaire a Paris one Comparu: 

Monsieur George Biirnap, arcliitecte, demeiirant a Wash¬ 
ington, District de Colombie, Etat-Unis d’Ameri(pie, 808 
ITtli Street, residant temporarement a Paris, Hotel Pont 
Koval, rue du Bac, 7 erne arrondissement; 

Celebataire majeiir, ne le 28 Noveinbre, 1884, a Ilopkin- 
ton, Etat de ^lassaeliiisetts, Etats-Unis d’Ainerique, du 
legitime mariage de Charles K. Burnap, decode, et du Ma¬ 
dame Elizabeth Gerry, son epouse, demeiirant a Wellesley 
Hills, Pitat de Massachusetts, Pjtats-IInis d’Amerique; 

Stipulant en son nom personnel comme futur eppux, 
(Vinie part, 

Et Madame Jeannette King, veuve de Monsieur Ralph 
E. Gallinger, doinicilee a Connecticut Avenue, Washington, 
District de Colombie, Pjtats-Unis d’Amerique, resident tem- 
porarairement a Paris Hotel Elysees-Bellevue, Avenue 
Montaigne, 18eme Arondissement, nee le 16 mai 1883 a 
^lansfield, PJat de Massachusetts, Pltats-Hnis D’Americiue 
du legitime mariage d’Andrew King et de Madame P]mma 
Draper son epouse, tons deux decedes. 

Stipulant en son nom personnel comme future epouse, 
d’autre part, 

Lesquels, en vue du mariage projete entre eux et dont la 
celebration doit avoir lieu incessament a la Mairie du Ar¬ 
rondissement de Paris en out arrete les clause et conditions 
civiles de la maniere suivante; 


Article I. 

Regime. 

II y aura separation de biens entre les futurs epous 
14 conformement aux dispositions des articles 1536 et 
suivantes du Code Civil, sauf les modifications ci- 

a pres; 

Ils ne seront pas tenus des dettes I’un de 1’autre crees 
avant ou pendant le mariage. Ces dettes seront acquittes 
par celui des epoux qui les aura contractee ou du chef 
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duquel elles provieiidroiil, sans qiie 1’autre epoux puisse en 
entre aucuneineiit tenu iii charge; 

Cliacuii d’eux conservera la propriete des bieiis meiibles 
et immeubles qui lui appartieiiiieiit et de ceux qui pourront 
lui advenir pendant le mariage, a quelqiie titre que ce soit. 
Ceux de ces biens qui se trouvent a I’etranger seront regis 
])ar la loi de separation de biens la plus absolue du pays 
dans lequel ils se trouvent; 

Cliacun des futurs epoux aura la jouissance libre de ses 
revenus; 

La future epouse aura I’entiere administration de ses 
biens et droits mobiliers et immobiliers. Phla aura la libre 
dis})osition de ses biens et droits mobiliers quels qu’ils 
soient, les quels biens ella j)ourra administrer seule, et par 
suite, ella i)ourra, sur sa simple signature et sans le con- 
cours de son mari toucher tons capitaux et recevoir le rem- 
boursement et toutes sommes a elle dues, consentir toutes 
subrogations sans garantie, faire tons emplois, passer, re- 
nouveler et resilier touz baux, donner toutes quittances et 
decharges, consentir tons desistements et mainlevees avec 
oil sane constatation de paiement de tons droits, privileges, 
hypotheques, actions et inscriptions garantissant toutes 
creances, acquerir tons immeubles, faire tons placements, 
traiter, transiger, comprometre sur ses droits mobiliers— 
La future epouse pourra notament se faire ouvrir 
15 tons comptes courants a son nom personnels chez 
tons banquiers et depositaires, tirer tons chaques, re¬ 
cevoir le montant de tons cheques sur son seiil acquit, ef- 
fectuer tons depots et tous retraits de titre nominatifs, 
prendre tous coffree forts en location dans tous etablisse- 
ments de credit en banque, le tout sans avoir besoin de au- 
torisation de son mari; 


Article II. 

Presoniption de Propriete. 

Chacun des epoux sera repute de droit proprietaire de 
tous les habits, linge, bi joux et autres objets et effets mo¬ 
biliers a I’usage personnel de chacun d’eux, sans qu’il ait 
aucume justification de fournir a cet egard; 
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Tons les meubles meublaiit, Huge de manage et objets 
divers qiii garniroiit les locaiix dependant d’nn immenble 
appartenant a run ou a L’autre des epoux on que I’un on 
1’autre des epoux tiendront en location ou occuperont se- 
ront repute de plein droit appartenir a celui des epoux qui 
serait proprietaire ou locataire, sauf preuve contraire qui 
pourra resulter de la marque pour les objets marques et des 
factures ou autres documents quelconques pour les meubles 
meublant et objets non marques; 

Les titres, valeurs et creances au porteur et deniers conq)- 
tants ainsi que tons immeuldes seront la propriete de celui 
des epoux au non duquel ils auront ete inscrit ou mis en 
depot ou entre les mains duquels ils existeront; 

Tons les titres nominatifs appartiendront au titulaire. 

16 Article III. 

Convention en cas de Deces. 

Pour le case de dissolution du mariage par le deces de 
I’lin des epoux, et pour ce cas seulement, il est convenu que 
le survivant aura la faculte de consever pour son compte le 
bail des lieux qui seront alors occupes par les epoux ou I’un 
d’eux, a la charge d’en payer les lovers et d’en executer les 
conditions. 

Article IV. 

Contribution aux Charges du Menage. 

Les future epoux contribueront aux charges du menage 
dans la proportion de ses revenus respectifs sans etre as- 
sujettis a aucun compte entre eux ni a retirer de quittance 
I’un de 1’autre. 

Article V. 

Eesponsahilite du Mari. 

Le futur epoux be sera responsable d’aucune somme 
payee a la future epouse hors sa presence, et il ne sera pas 
responsible non plus des sommes, biens et valeurs advenant 
la future epouse par succession, donations, legs ou autre 
ment; 



GEORGE BURNAP VS. JEANNETTE G. BtJRNAP. 


13 


Telles soiit des conventions des parties dont acte fait et 

passe a Paris en I’etude de ^le-, notaire, Pan mil 

neiif cent viiigt - le- 

Avant de clore et conforement a la loi, le notaire a donne 
lecture aux parties des articles 1391 et 1394 du Code Civil 
et leur a delivre le certificat prescrit par ce dernier 

17 article pour etre remis de Pofficier de Petat civil 
avant la celebration du marriage. Et lecture faite, 

les parties ont signe avec le notaire. 

18 Exhibit 

{Translation.) 

Before Maitre Collet, notaire at Paris, have appeared 
^Ir. George Burnap, architect, living at Washington, Dis¬ 
trict of Columbia, United States of America, residing tem¬ 
porarily at Paris, Hotel Pont Royal, Rue de Bac, 7th Ar- 
rondissement; Bachelor, of age, born November 28, 1884, 
at Hopkinton, State of Massachusetts, of the legal mar¬ 
riage of Charles R. Burnap, deceased, and Mrs. Elizabeth 
Gerry, his wife, living at Wellesley Hills, State of Massa¬ 
chusetts, United States of America; 

Agreeing in his own name as future spouse, of the one 
part: 

And Mrs. Jeanette King, widow of Mr. Ralph E. Gal- 
linger domiciled on Connecticut Avenue, Washington, Dis¬ 
trict of Columbia, United States of America, residing tem¬ 
porarily at Paris, Hotel Elysees-Bellevue, Avenue Mon¬ 
taigne, 18th arrondissement, born May 16, 1883 at Mans¬ 
field, State of Massachusetts, United States of America, of 
the legal marriage of Andrew King and of Mrs. Emma 
Draper, his spouse, both deceased. 

Agreeing in her personal name as future spouse, of the 
other part; 

Who in view of the proposed marriage between them the 
celebration of which is due to take place forthwith at the 
Mairie of the Arrondissement of Paris, have with respect 
thereto drawn up the civil clause and conditions as follows: 
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19 Article I. 

Matrunonial Regime. 

There will be separation of property between the future 
spouses conformably to the provisions of articles 1536 and 
following of the Civil Code, excepting the following 
changes: 

Thev will not be liable for the debts of either created be- 
fore or during the marriage relationship. These debts will 
be paid by whichever of the spouses will have contracted 
them or by whichever has authorized them, without the 
other spouse l)eing held or charged with them in any way 
whatsoever. 

Each will retain the ownership of the movable and im¬ 
movable property which belongs to him, and can come to 
him during the marriage relationship, of whatever char¬ 
acter. Such i)roperty as is abroad will be governed by the 
law of the separation of property the most absolute of the 
country in which the property is located. 

Each of the future spouses will have the free enjoyment 
of his income. 

The future wife will have the entire administration of her 
movable and immovable property. She will have the free 
disposition of her movable property, whatever it may be, 
whicli property she can administer alone, and consequently, 
she can upon her simple siguatui'e and without the co 
operation of her husband except all capital and receive re¬ 
imbursement and all sums due her, consent to all subroga¬ 
tions without guaranty, make all placements, execute, re¬ 
new, and cancel all leases, give all receipts and discharges, 
consent to all withdrawals and release of attachments 

20 with or without establishment of payment of all 
taxes, rights, mortgages, shares, registrations guar¬ 
anteeing all credits, acquire all kind of realty, make all in¬ 
vestments, deal, transfer, encumber her movable property. 

The future wife will be able particularly to open all cur¬ 
rent accounts in her personal name with all bankers or de¬ 
positaries, draw all checks, receive the total of all checks 
upon her sole receipt, make all deposits and all withdrawals 
of securities payable to persons named, rent all safty boxes 
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in all banking institutions, all of this without the necessity 
of authorization from her husband. 

Article II. 

Presumption of Ownership. 

Kach of the spouses will be presumed to be the legal 
owner of all clothing, linen, jewelry and other movable ob¬ 
jects and effects for personal use of either of them, with¬ 
out the necessity of furnishing any proof thereof. All the 
furniture, house linen and diff’erent objects which will fur¬ 
nish the quarters connected with the immovable property 
belonging to either of the spouses or which either will rent 
or occupy will be presumed by full right to belong to that 
spouse who will be the owner or renter, excepting proof to 
the contrary which can be shown by marks on the objects 
or bills or other documents whatever for the furniture and 
objects not marked; 

'^riie titles, securities and credits to bearer and cash ac¬ 
counts as well as all immovables will be the property of that 
spouse in whose name they have been registered or put in 
deposit or in whose hands they are. All the securi- 
21 ties payable to person named belong to the person in 
whose name they stand. 

Article III. 

Agreement in Case of Death. 

In case of the dissolution of marriage by the death of 
eithei spouse, and for that case only, it is agreed that the 
sui'vivor will have the right to retain for his account the 
lease of the quarters which will then be occupied by the 
spouses or either of them, having to pay the rents thereof 
and to execute the conditions of the leases. 

Article IV. 

Contribution to the Household Expenses.. 

The future spouses will contribute to the household ex¬ 
penses in the proportion of the respective income without 
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being sii])jected to any account between them or to obtain¬ 
ing a receipt from either. 

Article V. 

Interest of the Hush and. 

The future husband will not have any interest in any sum 
paid to the future wife outside of his presence, and he will 
have no interest either in the sums, goods, and securities 
coming to the future wife by inheritance, donations, legacy, 
or otherwise; 

Such are the agreements of the parties of which act was 
made and executed at Paris in the study of Maitre Notaire, 
the year 192-, the-. 

22 Before closing and conforming to the law, the no¬ 
taire read to the parties articles 1391 and 1394 of the 
Civil Code and delivered to them the certificate prescribed 
bv this last article to be turned ov^er to the officer of the 
civil status before the celebration of the marriage. 
The reading concluded, the parties signed with the no¬ 
taire. 


Report of Special Master. 

23 Filed Aug. 4, 1926. 

The above entitled cause came on for hearing before 
Lucian H. Vandoren, Esquire, Special Master, at 10:00 
o’clock A. M. on ^londay, July 26th, at Room 943 Invest¬ 
ment Building, AVashington, D. C., pursuant to notice under 
the order of reference passed by the Court the 16th day of 
July, 1926. 

Testimony was taken by said Special Master for the 
purpose of ascertaining and reporting to the Court the 
financial resources and income of the defendant, George 
Burnap. 

The appearance and attendance were as indicated in 
the reported testimony filed with this report. 

After careful consideration of the testimony the under¬ 
signed, as Special Master, reports to the Court with refer¬ 
ence to the defendant, George Burnap, as follows; 
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Defendant is by profession a city planner and architect. 
He resides in the District of Columbia at premises 1741 
Rhode Island Avenue, N. W., which premises, improved, 
he, in January of 1925, purchased, taking title thereto in 
the name of his secretary, Elsie M. Parrett. Of the pur¬ 
chase money $10,000 was paid in cash, this amount, it ap¬ 
pearing, having been borrowed by the defendant from 
members of his family and he being obligated to repay 
it. A first mortgage of $50,000 representing the balance 
of the purchase price stands against the property. 

The defendant maintains living quarters for himself in 
the premises referred to above, and as well maintains his 
office at the same location. A part of the building is rented 
out, one apartment rented to one tenant for a monthly 
rental of $75, a second apartment being rented to a sec¬ 
ond tenant for a monthly rental of $60, and a third 
24 apartment is available for rental and for wliich $50 
per month is asked. This apartment, it appears, 
has never been rented. In addition to the foregoing, cer¬ 
tain other space in the same building is rented out to a 
corporation of which a Mr. Guerin is President, and from 
which the defendant, indefinite in his testimony, admits 
receiving in excess of $100 a month. The testimony dis¬ 
closes that on the full $60,000 representing the purchase 
price of the building in question the defendant pays interest 
at the rate of six per cent, per annum; in other words, the 
sum of $3,600 a year. At the lowest estimate he receives 
from present rentals in the building the sum of $235 a 
month, which is subject to augmentation to the extent of 
$50 per month in the event the vacant apartment is here¬ 
after rented. This discloses that the building is being 
operated by him at a cost of but $65 per month, with the 
possibility of decreasing this cost as indicated above, and 
that he, as hereinbefore stated, has his own living quar¬ 
ters and office space in the same building. 

The defendant, although properly notified to do so, did 
not produce any books, records or papers indicating what 
his income had been during the past few years and his 
testimony on many points was exceedingly vague. In ad¬ 
dition to the expense of the operation of the building, it 
appears from his testimony that he pays out annually in 

2—4706a 
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salaries to his office force the sum of $5,550. These items 
plus certain small additional expenses, indefinite in amount 
and which cannot therefore be stated, appear to constitute 
the annual overhead of the defendant. 

Defendant has a savings account in the Munsey Trust 
Company of Washington, D. C., which shows a present 
balance to his credit of $233.87. Since January 1, 1926 
that amount in the account in question has been practically 
constant. It likewise appears that in the same institu¬ 
tion the defendant carries an account as executor of the 
estate of his father, Charles R. Burnap, but it does not 
appear that he receives any compensation or commission 
for his services as such executor. Under the will of his 
said father the estate is to be devoted to the maintenance 
of the mother of the defendant during her lifetime and 
after her death, if any balance remains, it is distributable 
between the defendant, his brothers and sisters. The 
mother in question is now seventy-five years of age and 
the balance remaining of the estate in question is approxi¬ 
mately $10,000, and it requires from $1,000 to $2,000 
25 per annum to maintain the mother. What, if any¬ 
thing, the defendant will ever receive from this 
estate is problematical. There is likewise in the Munsey 
Trust Company an account carried by the defendant as 
trustee for the estate of his sister, Mrs. E. H. Everett, but 
it does not appear that he has any personal interest in 
this account, nor does it appear that he receives any com¬ 
pensation for his services in that connection as trustee. 

The defendant has in the Franklin National Bank, Wash¬ 
ington, D. C., a savings account with a present balance to 
his credit in the sum of $424.50. His balance in the account 
in question has never exceeded the amount last above in¬ 
dicated. The defendant further has on deposit in the 
National City Bank of New York between $600 and $700 
and in the National City Bank in Paris the sum of 15,000 
francs, or at the present rate of exchange approximately 
the sum of $375. It likewise appears that he has a balance 
remaining on deposit at the banking house of Morgan- 
Harjes in Paris of $1.00. 

The defendant paid as income tax for 1925 the sum of 
$36.06. 

Since August 1, 1924 defendant has been employed by 
the E. H. Everett Company of Newark, Ohio, at a salary 
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of $10,000 per annum, payable in semi-monthly installments 
of $416.67 each. The testimony discloses that this is an 
oral contract for the duration of one year and that it was 
renewed for an additional year in August of 1925. 

Defendant has but recently begun the performance of a 
contract for the city of St. Joseph, Missouri, which has a 
duration of three years and under which the defendant 
receives the sum of $4,000 gross per annum, installments 
thereunder being payable semi-annually. No payment has 
as yet accrued to the defendant under this contract. It 
appears that he has a subsisting contract with an architect 
in Paris, but there is nothing to indicate that the defend¬ 
ant now receives any financial benefit or compensation 
thereunder. The testimony discloses that the defendant 
has in the past received compensation for articles written 
by him and published in periodicals, but there is nothing 
to indicate that he has received such conpensation since 
the time of his marriage with plaintiff. It appears that 
in addition to his work for the Everett Company he is per¬ 
forming certain work for the Everett estate as distin¬ 
guished from the Everett Company, but as to what addi¬ 
tional revenue he receives from the estate the condition of 
the testimony is unsatisfactory. The defendant 
26-69 testifying himself stated that he did not know 
whether since January 1, 1925 he had received com¬ 
pensation from the Everett estate as distinguished from 
the Everett Company. It is probable that such additional 
compensation was received although in what amount can¬ 
not be stated. 

The defendant owns no real estate other than 1741 Rhode 
Island Avenue, nor does he own any stocks, bonds, certi¬ 
ficates of deposit, or other choses in action which represent 
money. Defendant’s testimony indicates that his income 
during the past few years has averaged about the sum of 
$4,000 net. 

By way of recapitulation the following is reported to 
the Court: 

Defendant receives a minimum amount of $2,820 per 
annum from rents and has in addition living quarters and 
office space in the building from which these rentals accrue. 
He has been receiving $10,000 per annum from the Everett 
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Company and has now a contract under which he will re¬ 
ceive $4,000 per annum from the city of St. Joseph, Mis¬ 
souri. This indicates a gross receipt of $16,820 and the 
testimony discloses that he has at the present time in 
various accounts in his own name the sum of approxi¬ 
mately $1,650 to $1,700 in cash. 

His minimum disbursements appear to be $5,500 in 
salaries to his secretary and office force, and $3,600 annual 
interest. No testimony was submitted as to the living ex¬ 
penses of the defendant or as to what the cost of opera¬ 
tion of the building which he owns is in addition to the 
interest on the money invested and the salary of the janitor. 
His minimum expenses annually total $9,100, which de¬ 
ducted from his gross income leaves a total of $7,720, this 
figure being subject to change, as hereinbefore indicated. 
In the opinion of the Special Master it is fair to assume 
that the defendant’s annual income will run approximately 
the sum of $6,000 per year. 

Respectfully submitted, 

LUCIAN H. VAN DOREN. 

70 Memorandum. 

Filed Aug. 30,1926. 

The exceptions to the Master’s Report, the motion to 
strike the exceptions, and the motion to sustain, are each 
and all denied, and an order will be settled and signed on 
notice confirming the Report of the Special Master. 

With respect to the motions for alimony, counsel fees, 
and costs submitted on behalf of the plaintiff, it appears 
that the plaintiff has an income of her own of $3,700 a year, 
and this income she had at the time of her marriage to the 
defendant. Before her marriage to the plaintiff, which took 
place in Paris, France, December 5,1924, she entered into an 
ante-nuptial agreement with the defendant, in which, among 
other things, it was provided that neither would be liable 
for the debts of the other, whether those debts were created 
before or during the marriage relationship, that each would 
retain the ownership of movable and immovable property 
which belonged to each, and that each would have the free 
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enjoyment of their respective incomes, that the plaintiff 
should have entire administration of her movable and im¬ 
movable property and the free disposition thereof, and 
more to the same effect. It also provided that each of them 
should contribute to the household expenses in the propor¬ 
tion of their respective incomes without being subjected to 
any accounting between them. Reference is made to the 
facts of the plaintiff’s independent income and of this ante¬ 
nuptial agreement, not for the purpose of intimating that 
the defendant assumed no obligations towards the support 
of his wife, but as pointing out that at the present time, in 
the opinion of this Court, there appears no good rea- 

71 son why alimony pendente lite should be awarded. 
The suit is at issue, and will, or should be, on the Oc¬ 
tober calendar for final hearing. Under these circum¬ 
stances, the Court has not been persuaded that the case pre¬ 
sents one for the allowance of alimony pendente lite, and 
the motion therefore will be overruled. 

With respect to the motion for counsel fee and costs, 
while it may be said that counsel for the wife have had 
more than the usual amount of professional labor to be¬ 
stow in such cases, with special reference to the hearing 
before the Special Master to whom the case was referred 
for the purpose of taking testimony and reporting to the 
Court the financial resources and income of the defendant, 
this scarcely constitutes a reason to depart from the set¬ 
tled practice of not allowing counsel fee until the conclu¬ 
sion of the case, and the costs that have accrued to the pres¬ 
ent time should also await the final determination of this 
suit. Therefore the motion for counsel fee and costs will 
be overruled also, without prejudice. 

F. L. SIDDONS, 
Justice, 

August 30, 1926. 

72 Order Confirming Master Report, Sc. 

Filed September 2, 1926. 

• • • • • • • 

This cause coming on for hearing upon the defendant’s 
exceptions to the report of the Special Master, defendant’s 
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motion to sustain said exceptions, plaintiff’s motion to 
strike out said exceptions, plaintiff’s motion for alimony 
pendente lite, and plaintiff’s motion to award her counsel 
fees and costs pendente lite, and the same being argued by 
respective counsel for the parties, and considered by the 
court, it is this 2d day of September, 1926, in accordance 
with the memorandum opinion of Honorable P. L. Siddons, 
Justice of this Court, rendered August 30, 1926. 

Adjudged, ordered and decreed, that the exceptions to 
the Master’s report, the motion to strike the exceptions and 
the motion to sustain the exceptions be, and each of them is 
hereby overruled, and the Special blaster’s report is hereby 
confirmed. 

It is further ordered that the defendant pay $15.00 costs 
to the plaintiff for the three said exceptions overruled. 

It is further adjudged, ordered and decreed that the 
plaintiff’s motion for alimony pendente lite be, and is 
hereby overruled. 

It is further adjudged, ordered and decreed that the 
plaintiff’s motion to award her counsel fees and costs pen¬ 
dente lite be, and is hereby overruled. 

WENDELL P. STAFFORD, 

Justice. 

Approved: 

JOHN WATTAWA, 

Attorney for Defendant. 

73 Order Overruling Motion of Plaintiff to Grant 

Maintenance, Sc. 

Filed Jan. 7, 1927. 

* * • • • • • ■ 

This cause coming on for hearing upon plaintiff’s motion 
to the Court to grant and award her maintenance pendente 
lite, counsel fees and costs, and to require the defendant to 
pay the fee of the Special Master for taking testimony and 
reporting in the above cause, and the parties hereto being 
represented by counsel and the same being argued and 
considered by the Court, it is this 7th day of January, 1927, 

Adjudged, ordered and decreed that the said motion of 


GEORGE BURNAP VS. JEANNETTE G. BURNAP. 


23 


plaintiff to grant and award her maintenance pendente lite, 
counsel fees and costs, and to require the defendant to pay 
the fee of the Special Master for taking testimony and re¬ 
porting in the above cause be, and is hereby, overruled. 

WILLIAM HITZ, 
Associate Justice. 


Memo. 

Filed Jun. 18,1927. 


I think the testimony shows that the defendant has failed 
to properly support liis wife and that she is entitled to an 
allowance for her maintenance and support. 

I fix the amount at $100.00 per month. 

BAILEY, J. 

74 Decree. 

Filed Jun. 24,1927. 

• •••••• 

Upon consideration of the bill of complaint filed herein 
by the plaintiff, Jeannette G. Burnap, the answer of the de¬ 
fendant, George Burnap, thereto, testimony adduced in 
open Court, and after argument by counsel and upon con¬ 
sideration of the entire case, it is by the Court this 24th day 
of June 1927 

Adjudged, ordered and decreed, that the plaintiff Jean¬ 
nette G. Burnap, has established the allegation of her bill 
of complaint; that the defendant is a resident of the Dis¬ 
trict of Columbia and has failed and refused to adequately 
and properly support the plaintiff. That the defendant, 
George Burnap, shall pay to the plaintiff Jeannette G. Bur¬ 
nap through her attorneys of record, the sum of $100 per 
month as permanent maintenance and support. The first 
payment to be made as of June 15th, 1927, and a similar 
payment of $50.00 on the first and fifteenth of every month 
thereafter. 

It is further ordered, that the defendant George Burnap 
pay to T. Morris Wampler and Robert E. Lynch, Counsel 


24 


GEORGE BURNAP VS. JEANNETTE G. BURNAP. 


for the plaintiff, the sum of $500.00 for their services ren¬ 
dered in this case. 

It is further ordered, that the defendant George Burnap 
pay to Lucian H. Van Doren, heretofore appointed Special 
Master in this case, the sum of $100 for his services ren¬ 
dered as Special Master, to Eugene Sullivan the sum of $25 
for stenographic services incurred by the Special Master, 
and costs of this suit to be taxed by the Clerk of the Court. 

JENNINGS BAILEY, 

Justice. 


75 Order Allowing Appeal 

Filed July 2, 1927. 

This cause came on to be further heard at this term; 
thereupon, upon consideration thereof, and upon motion 
in open court of counsel of record for defendant, it is this 
2nd day of July, 1927, 

Ordered, that from the decree of this court of June 24, 
1927, the defendant herein, George Burnap, is allowed an 
appeal to the Court of Appeals of the District of Colum¬ 
bia ; and the maximum of the undertaking on such appeal 
to operate as a sui)ersedeas is hereby fixed in the sum of 
$3,000. 

Further ordered that the deposit of $3,000 placed by 
the defendant in the Registry of this Court on July 17, 
1926, in accordance with an order of this Court of July 16, 
1926, which said deposit still remains in said Registry, 
shall be considered as a cash deposit given by the defend¬ 
ant in lieu of the said undertaking to operate as a super¬ 
sedeas, but said sum shall remain as before, subject to 
the order of the Court for the satisfaction of any decree 
of this Court in this cause heretofore or hereafter made. 

In the event the foregoing appeal is perfected, the de¬ 
fendant shall pay to the plaintiff for counsel fees on such 
appeal the sum of one hundred and fifty dollars. 

JENNINGS BAILEY, 

Justice. 
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76 In the Supreme Court of tlie District of Columbia. 

Ill Equity. 

A 12521. No. 45,830. 

Jeannette Gallinger Burnap 

vs. 

George Burnap. 

The President of the United States to Jeannette Gallinger 
Burnap, Greeting: 

You are hereby cited and admonished to be and appear 
at a Court of Appeals of the District of Columbia, upon 
the docketing the cause therein, under and as directed by 
the Rules of said Court, pursuant to an Appeal noted in the 
Supreme Court of the District of Columbia, on the 2' day 
of July, 1927, wherein George Burnap is Appellant, and 
you are Appellee, to show cause, if any there be, why the 
Decree rendered against the said Appellant, should not 
be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Walter I. McCoy, Chief Justice 
of the Supreme Court of the District of Columbia, this 
2" day of July in the year of our Lord one thousand nine 
hundred and twenty seven. 

[seal.] frank E. CUNNINGHAM, 

Clerk, 

Service of the above Citation accepted this — day of 
-, 19—. 


Attorney for Appellee. 

[Endorsed:] A 12521. No. 45,830. Equity. Burnap vs. 
Burnap. Citation. Issued July 2, 1927. Served copy of 
the within Citation on Jeannette G. Burnap, By T. M. 
Wampler, her Atty. Service accepted personally July 5th, 
1927. Edgar C. Snyder, U. S. Marshal in and for the Dist. 
of Columbia, by AV. J. Roberts, Deputy U. S. Marshal. K. 
-, Attorney for Appellant. 
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7 7 M em o ra nd u m . 

July 18, 1927.—Proposed Statement of Evidence filed. 

Assignments of Error. 

Filed Jul. 18, 1927. 

The Court erred as follows: 

(1) In ruling that the defendant is a resident of the Dis¬ 
trict of Columbia. 

(2) In assuming jurisdiction of this cause. 

(3) In refusing to hold that the provisions of the pre¬ 
nuptial contract existing between plaintiff and defendant 
precluded recovery by plaintiff. 

(4) In refusing to hold that plaintiff deserted defend¬ 
ant prior to the tiling of this suit. 

(5) In holding that defendant has failed and refused to 
adequately and properly support plaintiff. 

(6) In ordering defendant to pay $500 counsel fees for 
plaintiff, $100 to the Special Master, $25 for stenographic 
services, and costs of this suit. 

(7) In refusing to render a decree in favor of defendant 
and against plaintiff. 

(8) In rendering a decree in favor of plaintiff and 
against defendant ordering liim to pay plaintiff $100 
monthly as permanent maintenance and support as of June 
15 1997 

JOHN WATTAWA, 
Attorney for Defendant George Burnap. 

78 Service of a copy of the foregoing Assignment of 
Errors acknowledged this 18th day of July, 1927. 

T. MORRIS WAMPLER, 

Attorney for Plaintiff. 

Designation of Record. 

Filed Jul. 18,1927. 

• •••••• 

The defendant having perfected an appeal herein to 
the Court of Appeals of the District of Columbia on July 
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2, 1927, hereby requests the Clerk of the Supreme Court 
of the District of Columbia, to prepare, at defendant’s 
expense, a transcript of the record on appeal, including 
therein the following papers and proceedings, namely; 

Bill of Complaint. 

Answer of Defendant, with Exhibits A and B attached 
thereto. 

Order of reference to Special Master, of July 16, 1926. 

Order of September 2, 1926, denying counsel fees, costs 
and alimony pendente lite. 

Order of January 7, 1927, denying maintenance pendente 
lite, counsel fees and costs, and the payment of Master’s 
fee by defendant. 

Memorandum Opinion of Justice Bailey of June 18, 1927. 

Decree of June 24, 1927, awarding permanent mainte¬ 
nance, counsel fees, costs, fee of Special Master. 

Order of July 2, 1927, allowing appeal and fixing super¬ 
sedeas. 

Statement of Evidence when settled. 

79 Assignments of Error. 

This Designation. 

JOHN WATTAWA, 
Attorney for Defendant George Burnap. 

Service of a copy of the foregoing Designation of Record 
acknowledged this 18th day of July, 1927. 

T. MORRIS WAMPLER, 

Attorney for Plaintiff. 

Amendments to Designation of Record. 

Filed Aug. 15,1927. 

*«***•• 


1. Order confirming Special Master’s report. 

2. Report of Special Master.* 

3. Memorandum of Justice Siddons, dated August 30, 
1926. 

T. M. WAMPLER, 

R. E. LYNCH, 

Attys. for Plaintiff 
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Service of copy acknowledged Aug. 15, 1927. 

JOHN WATTAWA, 

Atty. for Deft. 

Per M. M. 

Memoranda. 

August 24, 1927.—Statement of Evidence (in duplicate) 
submitted. 

December 15, 1927.—Statement of Evidence signed (in 
duplicate). 

80 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 79, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause No. 45830, in Ecpiity, wherein Jean¬ 
nette Gallinger Burnap is Plaintiff and George Burnap is 
Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, I liereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 13th day of January, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

81 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

No. 45,830. 

Jeannette G. Burnap, Plaintiff, 

vs. 

George Burnap, Defendant. 

Stateynent of Evidence. 

John Wattawa, Attorney for Defendant, Southern Build¬ 
ing, Washington, D. C. 
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82 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

No. 45830. 

Jeannette G. Burnap, Plaintiff, 


vs. 

George Burnap, Defendant. 

Statement of Evidence. 

At the hearing of the above entitled cause, beginning May 
5, and ending May 10, 1927, before Mr. Justice Bailey, the 
following proceedings were had, evidence offered and given, 
rulings made by the Court, and exceptions taken by the de¬ 
fendant and noted by the Court. 

First, the attention of the Court was invited by counsel 
for the defendant to the allegation in the Bill of Complaint 
that plaintiff is a resident of the State of Virginia and that 
defendant is a resident of the District of Columbia, and to 
the averment in the Answer that defendant is not a resident 
of the District of Columbia as alleged, but is a resident of 
Paris, France, whereupon the Court decided first to hear 
testimony respecting residence. 

Thereupon, to maintain the issues on her part joined 
Plaintiff testified on lier own belialf as follows: 

She is living at present in the District of Columbia, and 
was married to defendant in Paris on December 5, 1924, 
having kno\m him about ten years, meeting him first in 
Washington about 1914 where he was then living and in 
business and where, according to her knowledge he has con¬ 
tinued to be in business. At the time plaintiff met defend¬ 
ant she was living in Washington with her father-in- 
83 law, the late Senator Gallinger of New Hampshire, 
and had been residing in the District of Columbia 
since 1911. At that time she thinks the defendant’s sister 
was living in Washington. The day before this marriage 
a contract was executed by her and defendant in Paris, a 
copy of which is attached, with translation, to the Answer 
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herein as Exhibits A and B thereof. That part of the agree¬ 
ment or contract stated that the defendant is living in 
Wasliington, District of Columbia, United States of 
America, residing temporarily at Paris, Hotel Ben Royal 
(blotel Pont Royal), that he was born at Hopkinton, State 
of ^lassachusetts. That the contract was executed before 
a notary public in Paris the day before the civil marriage. 
On December 14,1924, one week after the marriage, she and 
defendant sailed from France for the United States, re¬ 
maining there until the end of February 1925, when they 
sailed back to France. While in the United States at this 

time thev resided as husband and wife in the District of 
% 

Columbia for about a month, and in Bennington, Vermont 
and in New York. While they were in Washington on this 
occasion, defendant said they would live at the hotel until 
he could provide otherwise. Before that the defendant 
showed her plans of a house that he had hoped to ])uild but 
said he could not get the land he desired tlierefor, located on 
Twenty-seventh Street in the District of Columbia. De¬ 
fendant at that time had an office at 808 Seventeenth Street, 
Northwest, Washington, D. C. and has one now in the Dis¬ 
trict of Columbia. 

At the time she and defendant separated in Paris, defend¬ 
ant gave her only the National Press Club of Washington, 
D. C. as a forwarding address. From marriage until separ¬ 
ation she and defendant lived wholly in hotels. Defendant 
always claimed to live in the District of Columbia. 

Whereupon the following occurred: 

Mr. Lynch: ‘‘That is all on the question of resi- 
84 dence, with the exception that 1 would like to put the 
defendant on if your honor is not satisfied as to 
making a prima facie showing.” 

The Court: “I think it makes a prima facie showing.” 

Thereupon, on cross examination, the witness testified: 

Defendant told her he was in business in Washington at 
the time of the marriage. She had never been in his office. 
Defendant never permitted plaintiff to go in his office. She 
and defendant sent out “At Home” cards from the address 
of the Hotel Walker, Washington, but never actually occu¬ 
pied quarters there, but went to look at quarters there, and 
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never had a reception day in Washington. While in Wash¬ 
ington she and defendant occupied a furnished apartment 
at the Powhatan Hotel which defendant told her was rented 
by the day. 

She and defendant stayed twenty-four hours when they 
first arrived in Washington afterwards going to New York 
where they stayed for about ten days, they arrived in New 
York the Monday after Christmas, when they returned to 
Washington where they occupied furnished quarters at the 
Hotel Powhatan until the first week in February. While in 
New York defendant left several times to go to some other 
place, rejoining plaintiff in New York. 

She and defendant last lived together in Paris. After 
their marriage they never had any settled home. At the 
time of and before this marriage she had a bank account in 
Paris. She has no bank account in Paris at this time. She 
has never paid French taxes. At the time of the marriage 
she owned French securities, French 4’s, which plaintiff 
gave to her sister upon plaintiff’s return to the United 
States, the principal thereof being originally 20,000 francs. 

Thereupon, on re-direct examination, the witness testi¬ 
fied: 

The franc was worth about five cents at that time. 

Thereupon, to maintain the issues on his part joined, the 
defendant George Burnap, called on his own behalf 
85 testified as follows: 

He is a city planner by ])rofession, age 42, and went 
first to Paris in 1906, proceeding to Paris many times there¬ 
after, perhaps fifteen times, at intervals of a year, some¬ 
times oftener. His purpose in going to France was to go to 
school there and to do some business there. He speaks 
French and took an advanced degree in city planning from 
tile Uni\^ersit^^ of l^^aris. Ife as married in Paris, France, 
and had business in Paris previously. He had no business 
in Paris at the time of his marriage. At the time of his 
marriage, he formed an association with a partner in Paris, 
Jacques Greber, of French nationality, architect, to follow 
city planning and architecture. An agreement of associa¬ 
tion between defendant and Greber was entered into by 
them, dated January 1,1925, and February 1,1925. 
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Thereupon, defendant placed i:i evidence the following 
English translation of said agreement: 

h’rench Republic, 2 Francs. 

Between the undersigned: Mr. George Burnap Landscape 
Architect, living at Paris, 2 Rue Montaigne, on the one part 
and Mr. Jacques Greber licensed architect of the govern¬ 
ment living at Paris 30 Avenue Malakotf on the other part: 
It is first of all here noted: 

I. That Mr. George Burnap has acquired a long experi¬ 
ence in the profession of architect in the United States, that 
he has extensive personal relationships in the American 
colony in Paris; 

II. That on the other hand Mr. Jacques Greber has at 
Paris a substantial organization which can be used to facili¬ 
tate Mr. Burnap in the exercise of his profession of archi¬ 
tect in France. This being shown, it has been between the 
undersigned agreed and contracted as follows: 

L. Mr. Jacques Greber will put at the disposition of 
86 Mr. George Burnap his offices as architect, his or¬ 
ganization and his personnel each time that the latter 
will demand it of him and when it will be possible for ^Ir. 
Greber to accept this work. 

11. At each occasion of such cooperation there will be 
drawn a statement of expenses and receipts, by Mr. Greber 
for the extra expense incurred by the presence of Mr. Bur¬ 
nap in his offices, as well as by Mr. Burnap himself for the 
personal expense which he will have incurred by reason of 
the work brought in by him whether it is prior to or during 
this cooperation. 

in. A statement of these corresponding expenses and 
receipts will be established and an equitable division of 
profits will be made between the undersigned parties. 

Duration. 

This present contract is made for a period of two years 
from the date of the signature of these presents; this period 
of two years is considered as a period of trial; the present 
contract can in consequence be renewed by mutual consent. 
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Cancellation. 

It is expressly agreed that the present contract can be 
cancelled at any time at the request of either party with¬ 
out reimbursement to either. Executed in three copies and 
in good faith at Paris, January 1, 1925 and February 1, 
1925. 

For the requirements of the registration the quarters 
taken over jointly are valued at five hundred francs. 


Read and Approved. 
Read and Approved. 


JACQUES GREBER. 
GEORGE BURNAP. 


Duplicate registered at Paris April 23, 1925, Received 
six francs. Bureau of Registration 9 Place St. Sulpice, 
Paris Vi. 

Thereupon defendant testified that: 

Tliis association is still in existence, under a continuation 
of that contract in the form of a new contract. 

Thereupon defendant placed in evidence an English 
translation of said new contract: 

87 French Republic, 3 F. Registered at Paris First 
Bureau A. S. S. F. Feb 3 \ 10, 1927. 317. Received 
20 francs. Signature. Registration 9 Place St. Sulpice. 

L.M GG,G84. 

Between the undersigned: 

Mr. George Burnap landscape architect living at 14 Rue 
Des Ursuliiies, Fifth Arrondissement; of tlie one part; and 
Mr. Jacques Greher licensed architect of the Government 
living at Paris, 30 Avenue ^lalakoff of the other part, 

It has been agreed and contracted as follows: the con¬ 
tract executed between Mr. George Burnap and Mr. Jac¬ 
ques Greber February 1, 1925, for a duration of two years 
liaving expired, the undersigned parties have agreed jointly 
to renew it for another period of two years. 

Observation. 

Mr. Burnap and Mr. Greber will not always establish 
in the future the statement of expenses for each piece of 

3—470Ga 
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’ work prepared and executed jointly with the purpose of 
dividing their profits by lialf but they can agree upon the 
division of their fees between them as for examine on the 
occasion of the preparation now in process of the plans 
for the “civic contar^’ and for the Monument to the Dead 
of the Great War destined to Missouri. 


Election of Domicile. 

For the execution of these presents domicile is elected 
by the party to-wit, 30 Avenue Malakoff at Paris. 

Registration. 

For the requirements of the Registration the quarters 
taken over jointly are valued at a thousand francs. 

Executed in triplicate and in good faith at Paris, Feb¬ 
ruary 1, 1927. 

A word stricken out, void. 

Read and Approved. 


88 


Read and Approved. 


GEORGE BURNAP. 
JACQUES GREBER. 


Thereupon Defendant testitied: 

Defendant has living quarters at 84 Boulevard Garibaldi, 
Paris, at the present time consisting of live rooms and 
bath leased unfurnished and furnished with furniture pur¬ 
chased by him in Paris. lie has various personal things 
belonging to him, in this apartment. Immediately before 
taking over these (piarters, he had quarters at 14 Rue 
Ursulines, consisting of three rooms, rented unfurnished. 
He has bank accounts in ditferent banks in Paris, and had 
such accounts when this suit was instituted, at the time 
of his marriage and prior thereto. lie has brought suit 
for divorce in Paris. 

At one time he prepared plans for a house in the United 
States but before ])laintitf was considered with reference 
to that house. Upon leaving Paris in ^larch, 1925, he 
gave a forwarding address, the National Press Club, Wash¬ 
ington, which consisted then of club rooms and dining 
room, such address being given because he had no Ameri¬ 
can address. He and plaintitf never received any friends 
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ill Washington, or occupied any lionse licre, or liad an ‘‘At 
Home” here or occupied quarters at the Walker Hotel. 
He never told jdaintitf where his residence was. He had 
no residence. He never told her where he wanted to con¬ 
duct his business. After marriage he and plaintiff lived 
only in fnrnished quarters in hotels in Paris, New York and 
Washiimdon. 


Thereupon on cross examination defendant testified: 

He went to school in Paris in 1908, off and on during one 
year, being there on research work as a travelling fellow 
of the ^lassachusetts Institute of Technology. His degree 
from the University of Paris was honorary. He was in 
Paris approximately fifteen times between 1906 and 1925. 
He did not go over there with his family. He had no busi¬ 
ness in Paris prior to the marriage but had business 
89 in Prague and also had a conversation with regard 
to contemplated business with Jacques Greber which 
terminated in a contract in January, 1925, under which 

no work was done or revenue received bv him in 1925 or 

%> 

1926. He is now beginning work under that contract. De¬ 
fendant was present when the first and second contracts 
with Greber were drawn iq). When the question of defend¬ 
ant’s residence came up at the time of the discussion of 
the first contract in Paris, defendant stated he was to take 
up his residence iu Paris and his Paris address is in the 
first contract. 


Thereupon the following occurred: 

Q. “1 say, this contract was made in January, 1925, was 
it not?” A. “It was dated in January, 1925, but it was 
made in December, 1924; the agreement between us was 
made then.” 

Q. “When did you sign the agreement, Air. Burnap?” 
A. “I think that—I do not recollect. 

Q. “Did you sign it before you left Paris in 1924? A. 
“Yes, I signed it before I left Paris in 1924. 

Q. “Then the contract was made up, then, before you 
signed it? A. “Yes. I think—I will have to stop and 
think—that the contract was drawn and we discussed the 
terms of it, as I recall, in 1924, at the time that I was over 
there in regard to my marriage. The contract was dated 
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—T will have to stop and think—T do not know whether 
that contract was signed the first time or the second time, 
but it was drawn up and agreed upon that it was to start 
the first of January, 1925.” 

Thereupon on further cross examination defendant testi¬ 
fied : 


Under this contract defendant immediately began to 
close up his affairs in America and attempted to develop 
work in relation to that contract, lie and Greber had 
conferences together, and interviewed clients together in 
the United States. lie had a contract with the Everett 
Orchards under which he received ten thousand dol- 
90 lars a vear in 1925 and also received ten thousand 
dollars a year in 1920 until the work was completed. 
Some time in 1924, defendant entered into a contract with 
the Everett Orchards to do a certain piece of work, such 
contract being in the nature of a temporary appointment as 
Vice President, defendant receiving ten thousand dollars 
a year compensation therefor. In 1927 he has done no 
work under that contract although he inspected some work 
which was commenced under that contract but had not 
been (piite finished. In 192() this contract was finished and 
another man was appointed in that position. Defendant 
has been up to Bennington, Vermont, where these orchards 
are located, a few times during 1927, under no employ¬ 
ment, to inspect some work, for which he received no com¬ 
pensation. Defendant has been to Bennington, Vermont, 
a few times during the year 1927 and was there within the 
last month. Defendant’s idea was not to conduct all the 
work in Paris but to continue some work in the United 
States, and some times his partner does work there. 

After this agreement with his partner was executed, de¬ 
fendant obtained a contract from the city of St. Joseph, 
^lissouri, to last three years, which is still in existence. 
Greber’s office address in Paris is 30 Piie Valakotf. lie 
does not know Greber’s home address off hand. He saw 
Greber in Paris any number of times before the contract 
was made, lie was asked if he recalled the following ques¬ 
tion and gave the following answer in his testimony be¬ 
fore the Special Master, ^Ir. Van Doran on June 20, 1926: 

Q. ‘‘Is there a present subsisting contract with a client 
in Paris?”, and your answer is “Yes.” Do you remember 
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that? A. ‘‘I would not remember just the word “client.” 

lie would neither affirm nor deny that he gave that an¬ 
swer before the Special Master. He did not know what 
contacts that came in. Possibly the word “client” was 
used in contacts that he could say yes or no. He thinks it 
was a mistake in the stenographic report. He ad- 
hl mitted testifying before the Si)ecial Master that 
under this contract with Greber he had not as yet 
received any revenue but anticipated that it will possibly 
produce revenue when his contract with the Everett 
Orchards is finished and he goes back to the professional 
work of his office. 


He further admitted testifying in answer to the ques¬ 
tions of the S})ecial Master on »Jnne 20, 1020, as follows, 

Q. The next question was, “At the present time does the 
Parisian contract recinire any service on your part?” 

And the answer was, “I do not remember the terms of 
that contract.” A. Yes. 

Q. The next question was, “Well, yon know whether or 
not von from time to time do anvthing on that contract 
pursuant to its terms?” 

And vonr answer is, “Yes.” A. Yes. 

Q. And then the question is, “Have yon, say in 1925, 
from January 1st to date, received any compensation from 
it?” 

And your answer is, “No.” 

Thereupon the following occurred: 

Q. Mr. Bnrnap, when did yon take up your quarters at 
84 Boulevard Garibaldi. A. On Ai)ril 15 of this year, I 
think, as I recollect. 

Q. And when did yon live at the other address on Rue 
Ursulines? A. 1 took that up the first of the year 1926, 
as I recollect—the first of the year 1925. 

Q. Yon say January, 1925? A. As I recollect, yes. 

Q. Have yon been paying rent for premises 14 Rue Ursu¬ 
lines since January 1, 1925? A. As I recollect, yes, sir. 

Defendant was in the United States in January, 
92 1925, arriving in Paris on February 1, 1925, leav¬ 

ing Paris again for the United States on March 13, 
14, or 15, 1925, following. 
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Thereupon the following occurred: 

Q. After you returned to this country, in March, after 
having remained there less than a month, when did yon 
next return to Paris? A. I did not return to Paris then 
until—I do not recollect. 

Q. Giv’e ns your best recollection that yon can. A. 1 
know 1 did not return there at the time I intended. 

Q. Just a moment. Were yon there during the year 
1925? A. I do not recollect. 1 think I was. 1 think 1 was 
there in January, but I may be very much confused. 

Q. Ill 1925? A. January—in December, 1925. Let me 
refresh my memory a little bit. I was there in January, 
1927, and 1 was there in 192(i, and I do not remember 
whether I was there at tlie end of the year of 1925 or not. 
I do not remember. 1 had intended to be there- 

Q. Just a moment. I am asking yon when yon w(‘re 
there, not when yon intended to be there. A. iMy inten¬ 
tions confuse my memory. 

Q. If yon were there in 1925, it was in the month of 
December, would yon say? A. It would have been in the 
Fall of 1925, if 1 was there. 

Q. You do not know whether yon were there or not? A. 
I do not remember exactly. 

Q. Take 1926. How much time did yon spend there dur¬ 
ing the year of 1926? A. 1926—I am beginning to get 
back my memory. In 1926 I was there in the late Summer 
of 1926, yes. 

Q. How long were yon there in the Summer of 1926 ? A. 
1 do not remember, exactly. 

93 Q. Your best recollection, sir. A. Six weeks, I 
would say. 


If defendant was in Paris again in 1925, it was in the 
fall of that year. He was there again in the late summer 
of 1926 for about six weeks. On June 20, 1926, in a hear¬ 
ing before a Special Master, defendant testified that he 
resides at 1741 Rhode Island Avenue when he is in the 
city, and has been residing there some six months; that 
he never owned these premises, which were purchased by 
Elsie M. Parrett, defendant negotiating for the purchase 
and Elsie Parrett carrying it on after a certain time. Elsie 
Parrett made the actual purchase. Defendant put up ten 
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thousand dollars of the purchase money, advanced to him 
by members of his family which he is obligated to return 
to them. It was not defendant’s money that bought these 
premises. That he handled the transaction of })urchasing 
1741 Rhode Island Avenue, that Elsie Parrett did not pay 
any of the i)urchase price, that she is his secretary and 
has been for a period of years. That his relatives ad¬ 
vanced the ten thousand dollars which was used to purchase 
the property. That Miss Parrett collects the rents from 
the tenants in the premises and turns the money over 
to him after they are collected and he is obligated to pay 
the ten thousand dollars borrowed from his relatives. 

Defendant does not remember when he filed suit for 
divorce in Paris. lie remembers the year; it was this 
last year, lie does not, remember whether it was 1926 
or 1927. lie does not remember Avhether it was after he 
was served with })rocess in this ])resent case; he does not 
remember whether it came before the court over there 
after this process was served or before. lie knows he 
made an appearance there after this process was served, 
lie does not remember the details of that. 


Thereupon, the following occurred: 

Bv the Court: 

94 Q. Don’t you know whether you began proceed¬ 
ings there before or after this case was instituted 
here! A. I began proceedings there after this suit was 
brought, but 1 consulted my lawyer after certain circum¬ 
stances which will come out in the case later. I know I 
a})peared before the court there after this suit was brought, 
but the matter had been discussed and I do not know but 
what my lawyer had taken some action after she disap¬ 
peared for a year. 

During his married life defendant was at Bennington, 
New York and Washington, and had quite a business but 
not in Washington, lie was then not at the same address 
as now. He negotiated for the acquisition of premises 
1741 Rhode Island Avenue Northwest in the year 1925 but 
cannot remember the exact date. In a case at Benning¬ 
ton, Vermont June term, 1925, defendant stated that he 
was an architect, and that he lived and had an office at 
Washington, D. C, 
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Defendant liad no apartment in Paris before his mar¬ 
riage. lie had no apartment in Paris wlien lie left there 
in December, 1924. He had made arrangements to have 
one and did not have one until after the tirst of that 
year. Defendant’s mother is now residing in the Dis¬ 
trict of Columbia with him. 


Thereupon, on Re-Direct Examination the defendant tes¬ 
tified : 

He has obtained no income under the contract which 
was executed in the early part of 1925 with (Ireber because 
they were unable to get business thereunder in 1925 in 
spite of their efforts. They made a great deal of effort 
to get work, had appointments together with prospective 
clients, and Greber came to the United States even in re¬ 
gard to having a joint conference under that contract. 
They worked constantly to get business under these con¬ 
tracts but business was not obtainable. The Everett agree¬ 
ment began in 1924 and is no longer in existence, having 
terminated last December. Defendant now has, and 
95 has had an ollice in St. ,Iosei)h, Missouri, for aliout 
ten vears. lie has now no work in the District of 
Columbia and has had none there for live or six years and 
since he was married. Defendant established an office at 
Paris because Paris is cheaper, is an art center, drafts¬ 
men and liighlv trained designers are easier to obtain and 
cheaper than in the United States and defendant can con¬ 
duct work in any part of the world as well from a Paris 
as from a Washington office. His work has not been in 
the District of Columbia. Quality of help, living condi¬ 
tions and office rents are cheaper in Paris, employees being 
at least 50% cheaper, and he has much greater facilities 
in Paris than in the United States for the following and 
development of his profession. 

When defendant has gone to Europe, probably fifteen 
times in the last fifteen years, he has always gone to 
Paris, travelling around slightly but always to France. 
He has been to no other country for six or seven years. 
All his associates and friends are in Paris. His business 
is not in any one place but is everywhere and scattered, 
some having been in Vermont, New York, Missouri, Iowa, 
South Carolina, his office being merely a central point. 
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His work is dilTerent from other business, beiiiji; practically 
all that wbicb takes him to other cities, the words “city 
})laiiiiiiig” imi)lyiiig that it will take him to other cities. 

Defendant handed Miss Parrett the money to purchase 
the proi)erty on Rhode Island Avenue, having obtained 
that money by loan from members of his family which he 
is obligated to return. There is now a mortgage on this 
property of $r)0,0()() ui)on which defendant pays the in¬ 
terest. 

Thereupon upon Re-Cross Examination, the witness tes- 
titied: 

Defendant’s association with Greber runs from the date 
of the contract with Greber. 

Thereupon the Court ruled that at the time of 
the marriage defendant was domiciled in the Dis¬ 
trict of Columbia and that he has not established a 
change of domicile, to which said ruling defendant, by 
his counsel, noted an exception, allowed by the Court. 

Thereupon, further to maintain the issues on her part 
joined. Plaintiff testilied on her own behalf: 

She was born in Massachusetts, educated in this country 
mostly at home, attended i)uhlic school and a school in 
Providence, Rhode Island, attending and receiving a den¬ 
tal degree from Tufts College, located at Roston. She 
was previously married to Dr. Ralph E. Gallinger who died 
July 10, 1011. From July 10, 1011, she resided with the 
late Senator Gallinger of Xew Hampshire in the State 
of Xew Hampshire and in Washington, D. C. Senator 
Gallinger was Dr. Gallinger’s father. She continued to 
live with Senator Gallinger until his death in 1018. After 
1018 she lived one winter in Washington and part of a 
winter in Xew York and then went to Paris to live. Dur¬ 
ing the time she was living in Senator Gallinger’s home 
she associated with his friends and his friends were her 
friends. She lived from 1011 in X^ew Ham])shire, Wash¬ 
ington and Paris. After their marriage in Paris she and 
defendant left France on December 14, and arrived in 
the United States December 21, 1024, remaining a few days 
in Xew York, a few days in Bennington, Vermont, twenty- 
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four hours in Washington, then l)ack to New York. De¬ 
fendant then left plaintiff in New York, going to Benning¬ 
ton, Vermont, and then rejoining plaintiff a few days later 
in New York; then defendant went to Washington rejoin¬ 
ing plaintiff in New York a few days later. The prenuptial 
contract aforesaid was drawn at her suggestion and she 
did not see it until she signed the same before a notary 
public in Paris. Mr. Burnap had attended to all the de¬ 
tails of the marriage with the lawyers. She and Mr. Bur¬ 
nap gave the information as to the residence of both 
97 partied set forth in the contract. She thinks the 
defendant gave the information as to his and her 
residence. 

Upon arrival in America from France they were met 
by one Monsieur Guerin. Mr. Burnap had talked a great 
deal alK)ut Guerin previous to their arrival; that Mr. Bur¬ 
nap was very sure the young man (Guerin) would be there 
to meet him, that he would break down almost anything 
to be there; he spoke of his own great pleasure in looking 
forward to seeing him. While waiting on the dock for 
the inspectors ^Ir. Burnap spied Mr. Guerin and went to 
greet him, and kissed him and they embraced so long that 
she asked Mr. Burnap to come back and attend to the bag¬ 
gage. That the incident of the kissing and embracing oc¬ 
curred in a public place. That they stopped at Hotel Bel¬ 
mont, New York City on or about December 21, 1924, hav¬ 
ing one room and bath. Guerin had a room at some hotel 
down town and ^Ir. Burnap had him change his accom¬ 
modations and had him come and take a room on the same 
floor with them. On the morning following their arrival 
at Hotel Belmont or a day or two thereafter ^Ir. Guerin 
came to the room at approximately 8 o’clock in the morn¬ 
ing at which time he was not dressed in street clothes and 
Mr. Burnap was in bed. Mr. Burnap had ordered break¬ 
fast and Burnap and Guerin ate breakfast together from 
Mr. Burnap’s order using the same dishes. She was not 
fully dressed when Guerin was admitted to the room, and 
remained in the bathroom most of the time while he was 
in the room. Guerin remained until he had finished break¬ 
fast and, to the best of the witness’s recollection sat on the 
edge of the bed. After leaving New York Mr. Burnap and 
Mr. Guerin and the witness motored from New York City 
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to Bennington, Vermont, in the Rolls Koyce belonging to 
Mr. Biirnap’s sister Mrs. h^verett. All three were seated 
in the rear seat of the car which was operated hy a chauf¬ 
feur and on this trip Burnap became very angry at her 
because she made remarks complimentary to French 
1)8 women relative to her great admiration for them 
because of their financial and executive ability. Mr. 
Burnap stated that he could not forgive her for that be¬ 
cause the little man (Guerin) had been smiling up to that 
point and would not smile or sing again because the re¬ 
mark caused him to think of his wife. During the trip 
Burnap divided his attention between Guerin and her. 
]\Ir. Burnap and Mr. Guerin were very playful together 
about who should smoke cigarettes and how many they 
should smoke, Mr. Guerin attempting to keep Mr. Burnap 
from taking cigarettes out of his own pocket. After re¬ 
maining at Bennington a short while they returned to 
Washington stopping at Hotel Powhatan and remaining 
for twenty-four hours. Mr. Burnap had been so cold and 
disagreeable, so sullen during the entire day that she in- 
(piired after they had retired that evening what it was 
all about and after insisting to know what the trouble was 
he stated “if 1 did not have sense enough to know that 
there was not anything that was compatible between us 
that he could not tell me.” He further accused her of 
being immodest and indecent and of being extravagant, 
lie stated that she was immodest on an occasion when 
breakfast was brought in Bennington at which place she 
was very ill during all the time with an attack of sciatic 
rheumatism and moved very awkwardly. While in this 
condition a maid brought a bed jacket to her and when the 
maid helped her to put it on, her night dress slipped from 
her shoulder. She was in her own bedroom and no one 
was present but Mr. Burnap and the maid. The other oc¬ 
casion of indecency of which he accused her was that she 
was not fully dressed on an occasion when Mr. Burnap re¬ 
turned from the bathroom to their own bedroom. Mr. 
Guerin had left Bennington before Mr. and Mrs. Burnap 
and was in Washington at the time of their arrival and 
she thinks he met them at the train. In New York City 
shortly after the visit to Washington defendant 
99 again accused her of being indecently immodest 
which remarks were made at the time she was pack- 
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ing her trunk and dressing case and took a roll of cotton 
from her trunk and put some of it in her dressing case to 
use. Defendant asked her if she was going to need cot¬ 
ton—Mr. Burnap had expressed a great deal of interest 
in having a child—and she thought he was delicately re¬ 
ferring to that; witness answered, (I think I may.” De¬ 
fendant then said that no decent woman would have taken 
cotton before her husband like that, that neither of his 
sisters would have done such a thing, that it was not the 
act of a decent woman, and he made many other remarks, 
the unpleasantness lasted for a long time. Defendant 
stated on other occasion of the short visit to Washington 
that he did not consider himself married to her, that there 
was not any marriage and that he was going to take her 
hack to Paris. The morning after their arrival in Wash¬ 
ington from New York on the occasion of the 24 hour visit 
defendant appeared to he very much troubled and visibly 
sutfering. She said, “You seem to need me” and he stated, 
“You know 1 was going to ask you to stay with me a little 
while longer” and then and there it was agreed that I 
would stay with him and this incident was referred to on 
one or more occasions afterwards, lie would not tell her 
why he needed her. Mr. Burnap never informed her that 
ho was the cniuitahle owner or was about to purchase or 
have an interest in premises 1741 Khode Island Avenue 
while they were in Washington in February, 1925. There 
was a great deal of conversation relative to the pre-nuptial 
contract, he objected very much to the contract being 
drawn and she said to him that she would be willing to 
marry under the laws of the District of Columbia, New 
York or any other State he might mention and she ex¬ 
plained to him why the contract was drawn. While they 
were stopping in New York together defendant stated to 
her that she was objectionable to him in a hundred 
100 dilTerent ways and specified that her coughing in 
the morning was objectionable to him. She stated 
that she would cough a few times due to the trouble she 
was having with her throat. lie repeatedly accused her 
of dishonesty, and when they were crossing on the boat, 
they were })laying a game known as Russian Backgammon 
and at the close of the game she was rather successful in 
shaking doublets and he accused her of stacking the dice 
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and she attempted to sliow him she was not and tried to 
make doublets come up it* she possibly could, and she could 
not do it, but his objection was that she did not make 
enough ado. The accusation on the ship occurred in the 
public room with other persons present. 

She and defendant sailed for France from the United 
States on February 28, 1925. Immediately before sailing 
for France defendant recpiested her to buy his ticket for 
New York and leave it for him at the station. He stated 
he was leaving on the midnight train as he expressed it 
because he was very busy, and requested her to take the 
trunks up on an early afternoon train in order that she 
could take care of their being transferred to the steamer; 
and for her to stop at the Pennsylvania Hotel and he would 
call the next morning and have breakfast with her and 
take her to the boat. They were sailing at ten o’clock 
the following morning. He arrived at the hotel twenty- 
tive minutes of ten the following morning and did not 
have breakfast with her. She had been waiting for him. 

Thereupon the following occurred: 


Q. While you were in this country, did you have a visit 
from your sister? A. I did. 

Q. At whose suggestion was that? A. My sister was 
coming to this country. 

Q. Did you see her while she was in this country? 
Idl A. I went iij) to New York to meet her. 

Q. Did you have any conversation with your hus- 
hand as to the exi)ense of that trip? A. Yes, I did. 

Q. hat was it, please? A. Mr. Burnap refused to pay 
my hotel bills while 1 was in New York at first. 

Q. Did he occupy part of the room, or the room part of 
the time? A. He occupied my room one night, and I went 
to sleep with my sister. He said 1 went to New York on 
my own accord, not for his convenience. 

They arrived back in Paris March 5 or G, 1925. From 
the time they left France around December 14, 1924, to 
the time they arrived back in France, defendant had not 
been away from plaintiff three or four nights or a week at 
the most. They took up (piarters at the Hotel Elysee 
Bellevue, Paris, where they lived together until March 13 
when defendant departed, leaving the hotel between elevxm 
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tliirty aiul twelve at ni^lit and r(‘t*iised to state where he 
was goiiii>'. 81ie had begged liim to tell her where he was 
going which he refused. She knew that he was eventually 
going to America; at the time of his departure she was 
crying. Plaintiff is familiar with Paris and knows that 
trains for seai)orts leave from the Saint Lazarus station 
there. She found that no trains left for Havre or Cher¬ 
bourg from that station later than a little after ten P. M. 
and defendant on his said departure had left the hotel at 
half past eleven. Defendant, on leaving, gave the Na¬ 
tional Press Club, Washington, as a forwarding address. 
Later, the first week in Aj)ril, plaintiff received the first 
communication from defendant, a cable in French dated 
April 3, 1925, in answer to some idiotographs she sent 
liim, translated as follows: 


102 “Photographs received, 
George.’’ 


hope all 


goes 


well. 


Defendant did not allow plaintiff to take this trip with 
him. Upon leaving, defendant told ]:)laintiff he had ar¬ 
ranged for the hotel bill where they were stopping, and 
said he had arranged for her to have a little room on 
mezzanine tloor at this hotel and that he had paid for it 
one month in advance. Defendant on leaving gave plain¬ 
tiff no monev with which to buv meals or incidentals or 
clothing. 

Plaintiff heard from defendant by cable received April 
3, 1925. 

Plaintiff left Paris herself on Hay 30, 1925, arriving in 
the United States on June 7, 1925. From the time defend¬ 
ant had left Paris on March 13, 1925, up to the time she 
left on May 30, following, plaintiff received from defend¬ 
ant money for two bills she sent him,—one covering pur¬ 
chases made by defendant before his departure to the 
United States, and one for photographs of herself which 
she had sent defendant, the photographs having been 
taken at defendant’s insistence. She received no money 
from defendant before she left Paris, for meals, incidentals, 
clothing, or other expenses. Upon her arrival in the United 
States she proceeded to Washington where she had a con¬ 
versation with one Mrs. Sal)ine who resides in Washing¬ 
ton, relative to her husband and his whereabouts, stating 
that she had heard in Paris of the suit against him and 
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felt that if he needed liis wife to be present that was the 
time, that slie had come purposely for that, to be with him. 
Later she received a letter from him to which letter she 
replied on August 9, 1925. 

Thereupon plaintiff i)laced in evidence a letter she ad¬ 
dressed to defendant on August 9, 1925, as follows: 

“This is to thank you for your letter of June 28, contain¬ 
ing the check. It traveled some distance after leaving your 
hands, and that is why I am so late in acknowledging 
103 it, in which you mentioned you are about to leave 
for France, 1 presume to make one of your buying 
tours with Guerin. 1 hope this reaches you before sailing, 
because 1 wish to tell you that should you care to have 
an interview with me before you sail, I will arrange to come 
to Washington for that purpose, ♦ * * j would prefer 

not to come to your office, and I assume you would rather 
see me elsewhere. I also prefer that the meeting should 
not take place in the evening. I will see that I am suitably 
chaperoned, and, if agreeable to you, will ask Mrs. Sabine 
to do that for me. If not, I will find someone else. Should 
you prefer the interview after your return from Europe, 
that can be arranged. 

“Naturally Grace cabled and wrote you after her tele¬ 
phone conversation with my sister, and has told you how 
and when and why I came to America, so that I will spare 
you a repetition of details. Perhaps you have read this 
letter I sent in reply to hers written on the Homeric. 

“1 hope all things are going much more harmoniously 
for vou, better than the ‘about the usual’ which vou men- 
tioned in your letter. 

“With all good wishes, I am, as ever”- 

And at the bottom: 

“Care of National State Capitol Bank, Concord, New 
Hampshire. 

Thereupon plaintiff placed in evidence a letter from 
defendant posted at New York, dated August 17, 1925, and 
addressed to plaintiff, care of National State Capitol Bank, 
Concord, New Hampshire as follows: 

“Dear Jeannette: 

“Your letter of August 9 received asking whether I 
would care to have an interview with you before I sail. 
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I am not sailino- now as plannod. There was iiothiiij? 
volunteered in yonr letter which would prompt seeking an 
interview on mv part. I have not seen the letter von men- 
tioned written on the Homeric. She had told me 

104 nothing beyond that you were in Paris when she tele- 
l)honed to you. 

Yours, 

‘‘GEOKGE. 

August 17.^’ 

Thereupon, plaintiff testified: 

The check referred to in ])laintiff’s letter of August 9, 
was in payment for her hoard and room in a French family 
at Ville d’Avray, just outside of Paris. According to her 
best recollection ])laintiff had informed defendant she had 
had extra expenses for her meals in Paris and thinks she 
mentioned 20 francs a day for such meals. She spent two 
days a week in Paris, and remained at the Ville d’Avray, 
the Paris suburb, the remaining days each week. The bills 
she sen// defendant were in the form of receipts and in¬ 
cluded only her board and room, which she paid herself 
and for which defendant reimbursed her. Defendant had 
not left or given her any money with which to pay these 
bills. Defendant gave her no money for any other expenses 
including her said meals in Paris. Defendant never re¬ 
imbursed her for monies exi)ended for meals and expenses 
while she was in Paris the two days each week. He gave 
her no money whatsoever for her expenses except to cover 
that check for the board and room at Ville d’Avray. She 
had informed him of the exi)ense for the meals while she 
was in Paris. The reason for her being in Paris two days 
each week was to have French lessons, get her mail, and 
go to church. Defendant has not paid for her room or 
board expenses since Hay 10, 1925. He has not offered 
her a home since the first of ^lay. Plaintiff’s letter of 
August 9, 1925, was the last letter she wrote him, and his 
subsequent letter was his last reply to her. From the time 
defendant told her he did not consider himself married to 
her, until he was out of whatever this difliculty was, 

105 living with him was a bare toleration, he was never 
very friendly, and not always civil in his remarks. 

He was verv disagreeable in his manner and almost uglv 
on the way down from Bennington to Washington, and 
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there were times when he would not converse with her, 
for instance, while travelling on trains. From approxi¬ 
mately one month after the marriage until the separation 
he was very disagreeable. There was never any companion¬ 
ship or intimacy of that sort at all from that time on; 
he frequently got out of patience without proper provoca¬ 
tion and often at the table he was disagreeable, the few 
times she ate with him. Defendant had stated to her after 
their marriage that when he was coming to France to 
marry her his thoughts were more with Guerin and how 
he was feeling than for her. 

Thereupon upon Cross Examination plaintiff testified: 

She was born in 1883 at Mansfield, Massachusetts. She 
has practised dentistry but not since 1911. On the occasion 
of the meeting between Mr. Burnap and Mr. Guerin on De¬ 
cember 21, 1924, when the boat docked in New York ^Ir. 
Guerin was separated from Mr. Burnap by a sort of fence 
and Mr. Guerin climbed up on that fence; they both leaned 
over the fence when the kissing and embracing took place. 
Mr. Guerin is a Frenchman and she is familiar with the 
custom of French people to kiss one another lightly on the 
cheek. On the occasion of Mr. Guerin having breakfast with 
Mr. Burnap she thinks he entered the room without the 
door being opened for him and stayed until breakfast was 
finished which was half or three quarters of an hour. 
Guerin did not have a connecting room with Mr. and Mrs. 
Burnap. She believed Mr. Guerin had been married prior 
to that time, perhaps a year; she did not know how long. 
She thinks his wife was in France. Mrs. Burnap had only 
known Mr. Guerin approximately two months and he was 
not her guest on the occasion of his visit at the hotel in 
New York or at Bennington. Her relations with Mr. 
106 Gurein have always been friendly. At the time they 
were in Bennington Mr. Burnap was not with her a 
great deal. He seemed to be a busy man. He was in charge 
of work up there. During the time she and ^Ir. Burnap 
lived together she had dinner with Mr. Guerin alone. She 
took him to luncheon the day he brought the trunks up, and 
went to dinner with him. She never had breakfast with 
him without Mr. Burnap present. 
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On the occasion at Bennington when her night dress 
slipped from her shoulder she was suffering from sciatic 
rheumatism. Her right shoulder was exposed and only Mr. 
Burnap and Mrs. Everett’s personal maid were present. 
There was no man servant in the room. With reference to 
the second incident at Bennington referred to by j\Ir. Bur¬ 
nap, he was in the bathroom taking a bath and he came out 
and sat down in a chair next to her bed and she was not 
fully clothed. This was in their sleeping room at Benning¬ 
ton. She continued to dress and presumably was talking 
at the time to Mr. Burnap wlio she thinks was seated on a 
chair. She had on her stockings, a corset and a brassiere. 
There was nothing under the corset which was a long one. 
Mr. Burnap certainly told her that he wanted a cliild; he 
told her that very often when they were first married. Their 
marriage was consummated. During their married life they 
always occupied the same room when he was with her. 
When they were in France lie arranged to have their two 
bods moved together so they would in effect constitute a 
single bed. She and defendant lived together about three 
months. She had been married before. 

The trouble she had with her throat was caused by film 
formed across the throat and it was necessarv to make two 
short coughs in the morning and that would end it for the 
day. The coughing had continued for a period of years. 
The coughing may have occurred at times when Mr. Burnap 
was having breakfast in the bedroom—it was usually 
107 his habit to have breakfast in his room. Her room 
always had a bathroom attached. Mr. Burnap ac¬ 
cused her of cheating and not shaking the dice properly 
while they were on board shij) playing Russian Backgam¬ 
mon. He accused her of stacking the dice. 

She and defendant were married on December 5, 1924, 
and separated March 13, 1925. 

Plaintiff paid in 1920 the exj)euses of a trip by her sister, 
Bertha D. King from France to California, and paid part 
of her sister’s expenses back to France. Plaintiff supports 
the sister who lives at the Ely see Bellevue Hotel, Rue Mon- 
teux, Paris near the Champs Elysees, contributing half of 
her income to such support of her sister who is not in good 
health. When plaintiff married defendant her yearly in- 
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come amounted to $3,300.00. Last year plaintiff’s income 
was between $3,600.00 and $3,700.00, or about $300.00 
monthly and this incomes continues as long as the invest¬ 
ments hold good. As to the hotel bill incurred by her in 
New York, defendant reimbursed her for some of that ex¬ 
pense before he left Paris on March 13. She thinks some 
trains also run to Calais, a French seaport, from the Gare 
du Nord, Paris; also that trains may possibly run to Bor¬ 
deaux, seaport, from the Gare des Invalides, Paris; also 
that trains do run to Marseilles from the Gare De Lyon, 
Paris; also that trains may run to seaports from Gare 
Mont Parnasse, Paris. She made the statement relative to 
Gare Saint Lazarus because when the porter came to take 
Mr. Burnap’s trunk the porter asked whether the baggage 
was to go and it was then said to Saint Lazarus. She did 
not accompany defendant to the station upon his departure 
from Paris at this time, and did not leave her room. She 
did not ask or suggest going with him. She received a 
cablegram from defendant the first week in April. She also 
received another cable from defendant about April 12 say¬ 
ing: “No letter from you. Hope all is well. Easter 
wishes.” She never received a telegram announcing 
108 his arrival in America. 

When defendant left Paris for the United States 
about March 13, 1925, he gave plaintiff a check for $100.00, 
reimbursement for part of her New York hotel expenses 
and money she had spent for him. She had money on hand 
when he left. Before her marriage she occupied a room on 
the mezzanine floor of the Elysee Bellevue Hotel. 

At the time of defendant’s said departure from Paris, it 
was understood that she would take up her quarters at a 
pension in the suburbs of Paris immediately after his de¬ 
parture, which she did, going to Ville d’Avray, a suburb a 
few miles out of Paris beyond Versailles. She was sup¬ 
plied with complete board and room out there while she 
was there from March 15 or 16 to about May 8, 1925. She 
paid the bills therefor and sent them to defendant who then 
reinibursed her in full. In addition to her quarters and 
board at Ville D’ Avray, defendant had also retained a 
room for her at the Elysee-Bellevue Hotel wliich slie oc¬ 
cupied from time to time until she sailed for the United 
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States. During most of the period from the time defend¬ 
ant left Paris on March 13, 1925, until plaintitf herself left 
France, defendant provided quarters for plaintiff at this 
hotel and also reimbursed her for her board and room ex¬ 
penses in the suburb of Paris at Ville d’Avray. The total 
of the latter item was about 2,800 francs, she thinks, cover¬ 
ing the entire period, the franc being worth around 5 cents 
at that time. She received this reimbursement from de¬ 
fendant sometime in July, 1925, which was for money ex¬ 
pended by her during the month of May, 1925. Defendant 
has contributed nothing whatever to her support or paid 
any of her bills that were contracted since May 30, 1925. 

Plaintiff sent defendant no cables in reply to his cables to 
her after his arrival in the United States. The incidental 
expense, heretofore referred to, in so far as they refer to 
clothing, for which she was not reimbursed by de- 
109 fendant, comprised the purchase of a coat and a suit. 

She did not tell defendant of this expense and did not 
ask to be reimbursed therefor, although she intended so to 
ask. She intended to ask him about all expenses and all 
of the items on the occasion of the request for an appoint¬ 
ment. The expense of her meals in Paris while she was 
boarding at the Ville d’Avray outside of Paris, for which 
she was not reimbursed by defendant was calculated at 
twenty francs a day for two days a week from March 16, 
until May 8. She would come to Paris on Wednesday 
morning and would leave on Thursday noon and come in 
again on Saturday morning and go out on Sunday noon 
each week. She gave defendant no specific figure for this 
account. She told him she sy3ent twenty francs a day, put¬ 
ting the figure as low as possible, but she spent more than 
that. She had informed Mr. Burnap of these expenses in a 
letter. When she left for the United States in May 1925 
she had money for her passage. When she wrote defend¬ 
ant on August 9, 1925, she retained a copy of that letter 
and the first letter she wrote Mr. Burnap from France, 
which was a letter showing him how she was using French 
phrases and these two letters were the only ones of which 
she retained a copy. In this letter of August 9, 1925, she 
gave defendant her address as National State Capitol Bank 
of Concord, plaintiff being then in Virginia. She gave de- 
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fendant no residence address in this country. She was 
going to Concord, New Hampshire very soon and the bank 
address was the quickest way to reach her. From her ar¬ 
rival back in this country in June 1925, until this suit, the 
only address for herself she gave defendant was a bank ad¬ 
dress. Her letters were forwarded to her. 

The prenuptial contract was executed December 4, 1924. 
She judges that the document, marked Exhibit A, attached 
to defendant’s Answer herein, is a true copy of that con¬ 
tract, and that the translation attached thereto as Exhibit 
B is a substantiallv correct translation. 

110 Thereupon defendant placed in evidence the fol¬ 
lowing affidavit executed by plaintiff on July 12, 
1926, and filed by her in these proceedings: 

Jeannette G. Burnap, being first duly sworn on oath de¬ 
poses and states, as follows: affiant denies that she deserted 
or abandoned the defendant; and denies that the marital 
domicile of the parties hereto was Paris, France. Affiant is 
unable to state whether or not the defendant paid the hotel 
bill for plaintiff after his desertion of the plaintiff on to 
wit March 13th, 1926, for the reason that the defendant 
left the plaintiff at their Hotel in Paris, refused to state 
where he was going, refused to state when he was returning 
to the United States. Plaintiff most emphatically denies 
that she has concealed her whereabouts from the defendant, 
but states that the defendant has at all times known where 
lie could communicate with the plaintiff by addressing mail 
to the address given the defendant by the plaintiff. Plain¬ 
tiff denies that the defendant made adequate and proper ar¬ 
rangements for her support and maintenance since the date 
of the desertion by the defendant of the plaintiff. 

Affiant denies that she has an income of $500 per month, 
but states that she does receive an income from the estate 
of her first husband, and partly from the Trust fund cre¬ 
ated by the late Joseph H. Gallinger, former U. S. Senator, 
which amounts to approximately $3500 or $3700 per year. 
That a great part of this income is received from a Trust 
Fund which affiant has no interest in whatsoever, except 
the income during her lifetime, and has no control what¬ 
ever over the principal. Affiant states that she did live in 
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the City of Washington from 1912 to 1918 with her father- 
in-law the late Senator Gallinger. Affiant denies most em¬ 
phatically that she has been supporting her sister on a high 
social plane in Paris for the last six years. Affiant 
111 states that her sister is at present living in Paris, 
and states that it is necessary for affiant to assist her 
sister financially, and that her sister can live cheaper in 
Paris than in the United States. Affiant admits that she is 
a dentist by profession, but has not practiced since 1911, 
and would in view of that fact, be unable to practice at this 
time. Affiant denies that she is an experienced lobbyist or 
that she has at any time, except on two occasions, that she 
used any influence on any pending legislation in Wash¬ 
ington. 

Affiant states that the translation of the prenuptial con¬ 
tract between the parties hereto, which is attached to the 
answer of the defendant is substantially correct. 

Thereupon ])laintiff further testified: 

Defendant refused to tell her when he left France in 
March 1925 w here he was going and she did not know where 
he w^as going except that he was eventually going to the 
United States. When defendant left Paris in March 1925, 
he told plaintitY he would return in about three months. 
He referred to his trip “as going back.” Subsequent to his 
arrival in the United States she received three letters from 
him, she thinks, in addition to his cables. The letters w^ere 
the kind that might be written to any chance acquaintance. 
A letter she received from him in June 1925 advised that 
he w’as coming to Prance. She w^as in the United States 
when she received it, the letter being addressed to her in 
Ihiris. She did not talk to defendant upon her arrival in 
this country; she knew^ the address of the National Press 
Club. She only knew wdiere Mr. Burnap was after talking 
wdth Mrs. Sabine. She learned later his address on Rhode 
Island Avenue. 

Plaintiff occupied the room at the Elysee-Bellevue Hotel, 
])laced at her disposal by defendant, wdiile she w’as in 
France after defendant’s departure. She did not pay for 
this room. 
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In addition to reimbursing her for her expense at 
112 Ville d’Avray defendant reimbursed her for some 
incidental expense and for expense of photographs 
of lierself taken at his insistence ex])ressed at the time of his 
said departure from France in IMarch 1925, said expense 
for photographs ])eing 400 francs. 

At the time marriage was considered, defendant told her 
his income was limited. She provided for herself before 
marriage. Her first husband left her an estate which was 
very small. Senator Gallinger also left her part of his es¬ 
tate, his will giving her, she thinks. Vs of his estate outright 
and % in trust for her life. Her total income at the pres¬ 
ent time is about .$3,700, perhaps $3,750.00. Of that she 
thinks $2,006.00 is the trust fund. Income from that trust 
fund is for her life. Her parents also left her some money. 
Wlien she married defendant she also received $2,000 as a 
wedding present from one Charles Deering. She placed 
$1,000 to her sister’s credit when she (plaintiff) married 
defendant. 

From the time defendant left Paris in March, 1925, to 
May 30, 1925, plaintiff made no demands on defendant for 
support except for the meals in Paris mentioned. She told 
him about what she was spending for her meals and did not 
state any total amount and thought that would give him an 
opportunity, if he was feeling well disposed towards pay¬ 
ing any of her bills, to do it but he did not reply to it. 

Thereupon, defendant placed in evidence an excerpt from 
a letter plaintiff wrote defendant on May 26, 1925, as fol¬ 
lows : 


‘‘During the eight weeks I was there (Ville d’Avray) my 
meals in town (Paris) amounted to about 25 francs, two 
times a week. I neglected to tell you that when I sent the 
bills.” 

Thereupon plaintiff further testified: 

Defendant did not reimburse her for any meals she had 
in New York. When she came to this country when she was 
married she had $300.00. She spent that amount 
113 during the time she was here and also drew checks 
for the sums of $50.00 and $25.00 which she spent 
for incidental expenses, mostly her meals, and defendant 
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never reimbursed her for any of those. The only expenses 
he had reimbursed her for was for the payment of her room. 
She asked him for the reimbursement but did not mention 
what her meals were, but did mention the fact that she had 
expenses for meals and in the end, he was so reluctant to 
spend any money at all, she was very grateful to obtain the 
money just for the room. 

During all this time she had an income of $300.00 monthly. 

From the time defendant left Paris in March 1925 to May 
30, 1925, the only demand for plaintiff’s expenses to which 
defendant did not accede was for her said meals in Paris. 
She mentioned once to him that she needed money and he 
said she could go to a hotel and cash a check, that he meant 
that she could cash her own check. She did not specifically 
ask him for money. From ^lay 30, 1925, up to the time of 
the filing of this suit she made no specific demands upon him 
for maintenance or support, writing him only the letter of 
August 9, 1925. She made no demand for support in that, 
but tried in that letter to make arrangement to settle all 
those questions. 

Thereupon on Re-Direct Examination the plaintiff tes¬ 
tified : 

Her income is principally dividends. She has no control 
over the principal of the trust fund, the income from which 
is $2,666.66. She does have control over the principal of 
the other fund from which an income of $1,000.00 yearly is 
derived. During the time between March 13, 1925 and ap¬ 
proximately June 1, 1925, while she was in France she 
stayed at the hotel when in Paris. The hotel did not have 
a restaurant connected with it and she procured her meals 
elsewhere. She had a few expenses for clothing and other 
incidentals during the period between March 13 and 
114 May 30, 1925 and the defendant never reimbursed 
her for these. ^Ir. Charles Deering was a very good 
friend of hers, she having known him for approximately 
seventeen years. The last time she saw him was in 1916. 
Tu January or February 1925, while she and defendant were 
at the Powhatan Hotel, Washington, she told defendant she 
needed some money and he said she could go down and get 
a check cashed, and she cashed her own check. 
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Thereupon on Re-Cross Examination plaintiff testified: 

It would have been possible for her to have placed the 
expense of her said meals in Paris on defendant’s account 
at the Bellevue Hotel. She did not do this because of the 
likelihood of error in favor of the hotel and extra charges 
and tax. 

Thereupon the plaintiff called Mrs. Elizabeth F. Sabine, 
who testified she had been a resident of the District of Co¬ 
lumbia for some time, was acquainted with both plaintiff 
and defendant and was a Christian Science Practitioner by 
profession. When she saw Airs. Burnap in the month of 
June 1925 in the City of Washington at that time she had a 
conversation with her. Prior to this conversation with Airs. 
Burnap she had a conversation in the City of Washington 
sometime in Alay with Air. Burnap relative to his wife. 

Thereupon counsel for defendant objected to the giving 
bv witness of the substance of this conversation with de- 
fendant because witness had admitted she was a Christian 
Science practitioner, and counsel submitted she came under 
the heading of a physician and her testimony was incom¬ 
petent. The court stated that every conversation with a 
licensed physician is not excluded, it is only where a ])hysi- 
cian is consulted with reference to treatment. Witness then 
testified that as a Christian Science practitioner when they 
are consulted as in a case of one coming for treatment or 
for assistance along that line, the matter is held 
115 sacred but in an ordinary call when there is no treat¬ 
ment asked for, that is not held sacred bv them. Air. 
Burnap had talked with her on many subjects and in regard 
to his wife several times. Thereupon counsel for defendant, 
upon request, was granted leave to ask preliminary ques¬ 
tions and the witness testified as follows: 

That defendant did not consult her professionally on this 
particular point, and at the time defendant talked with her 
about proceedings elsewhere it was not a professional call, 
and defendant did not pay for that call. He had paid wit¬ 
ness but not for anything pertaining to that conversation. 
AVhereupon the following occurred: 
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By the Court: 

Q. What he stated to you at that conversation, was that 
with reference to aidine; vou in vour treatment of him in 
anyway? A. No sir. 

Q. Or giving* you tlie facts which would he necessary to 
know in order to determine liow to best treat him? A. No 
sir. 

Counsel for defendant further examining witness, wit¬ 
ness testified as follows: 

By Mr. Wattawa: 

Q. Did he consult with you at that time with reference 
to treating Mrs. Burnap? A. No sir; not at that particular 
time. 

Q. Did you not receive a cable from Mr. Burnap sent in 
midocean, stating that he wanted to consult you with refer¬ 
ence to Mrs. Burnap? A. Yes sir. 

Q. Did you not receive a call from him immediately upon 
his arrival, stating he wanted to confer with you? 
116 A. Yes sir; physical conditions. 

The court held the witness’s testimony was competent 
and she further testified on direct examination, over the 
objection and exception of defendant’s counsel, as follows: 

Q. What was the conversation, please? A. Well, he had 
talked on many subjects. 

Q. I am directing your particular attention to that occa¬ 
sion when there was some talk as to his case, and whether 
Mrs. Burnap should be there or not. A. Well, he stated at 
that time- 

^[r. Wattawa (interposing): Of course, I note an excep¬ 
tion to your Honor’s ruling. 

The Witness: That he did not want Mrs. Burnap there 
under anv circumstances. 

Q. Did he say anything else on that particular point at 
that time? A. That was the most, as I remember it—that 
was the most important thing. 
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The Court: I did not catch that. He did not want Mrs. 
Buvnap where? 

The Witness: He did not want Mrs. Burnap present at 
tliat trial under any circumstances. He even went so far as 
to say he would rather lose the case than have her present. 

The trial was being held in Vermont. She gave the sub¬ 
stance of this conversation to Mrs. Burnap when Mrs. Bur¬ 
nap telephoned her upon her return to this country when 
Mrs. Burnap asked her if she knew where Mr. Burnap was. 
That Mrs. Burnap came back from Paris with the sole in¬ 
tention of helping j\Ir. Burnap at that particular time. 
“Slie ’phoned to me and asked if I knew where Mr. Burnap 
was, and 1 told her I thought he was at Bennington, and 
she said she had heard in Paris of this trial and that she 
had come to help him, that if he ever needed help 
117 she thought now was the time when she could be of 
help to him, and I told her I felt she was mistaken in 
regards to that matter, that ^Ir. Burnap had told me he did 
not want her to appear at the trial, and I really was the one 
wlio prevented her from going up to Bennington at that 
time.” When defendant conferred with her at the time the 
conversation was not confidential; he did not consult her as 
a practitioner at that time. No one was present at the con¬ 
ference ; she told no one else about it. She did not remember 
that Mr. Burnap asked her at a later date for Mrs. Bur- 
nap’s address. She identified a check dated April 21, 1925 
for $1()().00 which defendant gave her which she endorsed 
aiKl cashed. Defendant had given her small checks from 
time to time for help she had given him. Whereupon the 
following occurred: 

Mr. Wattawa: During the time that you talked to Mr. 
Burnap you were in his employ, were you not, really? A. 
During the time—w'hy, I do not know that I was. 

Thereupon, it w^as agreed by respective counsel that the 
report of the Special Master, Lucien Van Doren, Esq. con¬ 
cerning the finances of the defendant submitted following 
a hearing on June 26, 1926, and also the testimony taken at 
said hearing, can be taken as testimony in this cause bear¬ 
ing on defendant’s income and finances up to June 26, 1926, 
not being binding on the final hearing herein. 
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The testimony taken on June 26, 1926, before the 

118 Special Master appointed by the Court in this case 
is as follows: The idaintiff called the defendant 

George Burnap wlio testified that he was residing at 1741 
Rhode Island Ave., X. W., Washington, D. C. when he was 
in this city and had been residing there some six months. 
That he handled the transaction and negotiated for the 
purchase of that property. It was purchased by Elsie M. 
Parrett, who lives in this city. That ^liss Parrett made 
the actual purchase and tliat he put up some of the money 
the amount being $10,000. That ^liss Parrett personally 
put up no money but only the money which was passed to 
her. That he gave her the $10,000 which she did put up. 
The purchase price was $60,000. That he recollects the 
purchase was made in January, 1925. The property was 
not rented from January, 1925, until six months prior to 
this hearing. That his office is occupying part of the prop¬ 
erty. Some of it is rented to Mr. Solen and Mr. Kronier. 
Mr. Solen pays $75.00 a month rent and Mr. Kromer pays 
$60.00 a month rent. That one place is not rented. That 
he is asking $50.00 for that part which is not rented and 
that the same part has never been rented. In the mean¬ 
time Mr. Solen lias just given up his apartment. That Mr. 
Guerin is occupying a part of the premises. That Mr. 
Guerin is the President of a corporation in which witness 
has no office or interest, and never has had an interest in 
the corporation. That ho does not know how much rent 
Guerin and Company pay for the part of the premises oc¬ 
cupied. That ^liss Parrett, who serves as his secretary and 
handles all of those matters that he does not get into col¬ 
lects the rent. That Miss Parrett is now in Plurope. That 
he does not recollect at this time whether Miss Parrett ever 
told him how much Guerin and Company paid. That it 
could be found out easily, witness stating that it could be 
found out either from Mr. Parrett or Mr. Guerin and 

119 that both Miss Parrett and Mr. Guerin are now in 
Europe. That Guerin, Inc. occupied two rooms on the 

first floor and a room in the basement. That the witness has 
an office on the first floor and has living quarters on the sec¬ 
ond floor. That ^Ir. Guerin left for Europe about a week 
ago. That he knows Guerin personally very well. That he 
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has talked with Guerin as to how much rent he is paying 
and knows that, but does not recollect at this moment. 
That it is more than $100.00 a month. That Miss Parrett 
left for Europe sometime in June on pleasure on a vacation 
with pay. That Miss Parrett receives $150.00 a month and 
extras. He is not paying her expenses in Europe. That 
she is not on business for him in Europe and is not going to 
attend to any business for him in Europe. That he does 
not know when she will return. That he has contracts with 
persons in Europe, one with Jacques Greber, located in 
Paris. Witness does not recollect his exact address but 
thinks the name of the street is Malecort. That he has no 
contracts with anyone else in Europe or in Paris. That the 
contract with Greber is in writing but he does not have a 
copy of it, the only copy being in Europe. That he has a 
counsel to handle his Paris business whose name is Cour- 
tois but the counsel is not on an annual retainer fee. That 
he has a savings account at the ]\Iunsey Trust. That the ac^ 
count was originally opened a long time ago and he has a 
duplicate book now. This is the only personal account he 
has at the Munsey Trust Company. That he has an execu¬ 
tor’s account there for the estate of his father, Charles R. 
Burnap. That there is a trustee’s account there for Miss 
Grace Burnap, his sister, who is now Mrs. E. H. Everett 
and lie still holds that trustee’s account for his sister in 
the name of Grace Burnap, Trustee. 

That he has no interest in that account and re- 
120 ceives no compensation as trustee. That he is acting 
as trustee and has been for ten years or more. The 
Munsey Trust Bankbook was introduced in evidence by 
plaintiff and is as follows: 

(Duplicate.) 

The Munsey Trust Company, Washington, D. C. 


Savings Account No. 19954, George Burnap. 


Date. Withdrawals. 

Balance. 

Deposits. 

1926. 



Jan. 1. Balance . 

$230.43 


Apr. 1. Int. 

233.12 

$1.69 

July 1. Interest . 

233.87 

1.75 
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Baiikl)ook was then returned to ^Ir. Burnap. 

That his sister, Mrs. Everett, has a country place known 
as Everett Orchards in Bennington, Vermont. Tliat he is 
employed by the E. H. Everett Co. of Newark, Ohio, and his 
duties are to reorganize the Orchard personnel. That he 
is on salary basis with that Company and has a yearly con¬ 
tract and the contract has been in force since the latter 
part of August, 1924, this not being stated exactly. Same 
being a contract for one year and a renewal of that contract 
for a second year. That he is still employed under that 
contract and receives a compensation under that contract 
at the rate of $10,000 a year payable semi-monthly in pay¬ 
ments of $416.00 each. That he has a safe deposit box at 
the Miinsey Trust Company but does not remember whether 
it is in his own name or not. That he has no securities in 
that safe deposit box. That he also banks at the National 
City Bank of New York and the National City Bank in 
Paris, and at the present time does not remember whether 
he has a little balance in an account at Morgan Ilarjes, 
Paris, or wliether that has been closed out. That he also 
has an account at the P^ranklin National Bank of this 
121 citv. That he has not now and never has had a 
trustee’s account at the Franklin National Bank. 
That the bank book was offered in evidence by the plaintiff 
and is as follows: 

Connecticut Ave. Branch. 

The Franklin National Bank, Washington, D. C. 

Savings Account No. 100,821. 

In Account with Geo. Burnap. 


Date. Withdrawals. Balance. I)(*iH)sits. 

1926. 

May 14. $211 $211 

18. 288.50 77.50 

June 22. 364.50 76 

28. 424 50 60 


Bank book then returned to witness. 

That he never had a bank book for the National City Bank 
account but recollects that the amount of deposit there is 
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$600.00 or $700.00. The amount on deposit in the National 
City Bank in Paris is 15,000 francs and he would say that 
the ])alance with organ Ilarjes is about $1.00. That he 
does not have a safe deposit box at the National City Co., 
in New York or the Franklin National Bank. That he has 
no contracts with any companies in this city. Whereupon 
the following testimony was given: 

Q. Have you a contract other than the Everett Company 
contract with any concern in the country? A. I don’t re¬ 
member. I would not say yes or no. There may be some 
left over contracts which have not been officially terminated 
which may be considered as contracts. 

That his occupau. .s city planner and architect. That 
the name of the building 1741 Rhode Island Ave., N. W., 
the premises heretofore mentioned, is Maison d’Art. That 
he has been in New England recently relative to the 
122 Everett Company. That he did not produce a copy 
of his 1925 income tax as he did not have a copy of 
that. That he was in Washington as he remembers some¬ 
time in February, 1925, and did not go to the Mayflower 
Hotel at that time or any other time for the purpose of en¬ 
gaging a suite there. That he had a conversation with one 
of the managers there with reference to the rental of a 
suite but did not decide on a suite at that time. That Mrs. 
Burnap looked at a suite at that time at the Mayflower Hotel 
and she went to that hotel at his suggestion to look for a 
suite. That he had prior to Mrs. Burnap’s visit there gone 
to the hotel himself because it had been their intention to 
live at that hotel. That he alwavs traveled back and forth 
to Europe on good steamers and first class and traveled 
better when he was with Mrs. Burnap than when he trav¬ 
eled alone. That he produced his check payable to the Col¬ 
lector of Internal Revenue for the year 1925 but does not 
remember whether he claimed an exemption on behalf of 
his wife. The check was offered in evidence and is as 
follows: 
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No. —. New York, March 15, 1926. 

The National City Bank ot* New York, 1-8, Fifth Avenue 

Branch. 

Pay to the Order of Collector of Internal Revenue, $36.04, 
Thirty-six and 6/100 Dollars. 

(Sgd.) GEORGE BURNAP. 

That a notice to produce records, book and papers showing 
witness’s income for 1925 was served on him, Imt witness 
stated he kept no books or records or papers showing his 
income. That he does not recollect receiving income from 
any other source during the year 1925 except from the 
Everett Orchards. Upon being again asked if he was sure 
as to whether he received any other income he answered 
that he did not recollect receiving any income. That he 
received no income from anv concerns or individual 
123 in Piurope or having a place of business in p]urope 
for the year 1925 or for the first part of 1926 and 
does not recall receiving any income from any persons or 
compwaies in this country during the year 1925 or the first 
part of the year 1926 except as already stated. That his 
office in a business sense pays six per cent on the money in¬ 
vested and upkeep on premises 1741 Rhode Island Ave., 
N. W. That he does not recollect who holds the first mort¬ 
gage but Miss Parrett would know. That he receives noth¬ 
ing for being the executor of the estate of Charles R. Bur- 
nap and does not file accounts each year. The estate is not 
an active one. That he is now carrying and employs a skele¬ 
ton force during the contract with the Everett Company. 
That he employs a secretary, one draftsman, a photographer 
and a janitor. That he thinks there was a contract in Caro¬ 
lina three or four years ago which has not quite been ter¬ 
minated. It has been terminated in effect but perhaps not 
in fact. That he receives no revenue and has not for two 
or three years under that contract. That he has just begun 
a contract in and for the city of St. Joseph, Mo., which con¬ 
tract extends for three years and was made about a month 
ago. That the gross money paid to him a year under that 
contract is $4,000 but he does not know what net income 
would be. That he has no other contracts except what might 
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be a tag- end of a contract of three or four years ago which 
has not been proi)erly terminated but there are no monies 
due as he recollects. That he is doing work for the Everett 
estate as distinguished from the Everett Orchards but that 
is included more or less with the Everett Company. When 
asked if he was receiving additional compensation from the 
Everett Estate he answered “ves and no.” When re- 
(piested to state wliat the facts were witness stated the work 
was started on a basis where it was in the familv and he was 
giving his services. He does not remember just what the 
arrangement is relative to his receiving compensa- 
124 tion during the last year and a half; it has been a 
very lax arrangement. He would not be able to an¬ 
swer whether he had received any compensation since Janu- 
arv 1925 from the Everett estate as distinguished from the 
Everett Orchards. That perhaps his secretary would be 
able to answer that. That he recently had the Munsey Trust 
Company draw a check for .$2,000, which said sum was de¬ 
posited in checks from the E. II. Everett Co. in the Na¬ 
tional City Bank of New York. In other words, he drew a 

check on the National Citv Bank of New Y^ork for that 

• 

sum. That he does not remember what the balance is in the 


National City Bank at this time, probably $500, or $600, 
or $700. It is being checked against constantly for office 
expenses. Thereupon the witness on cross examination by 
liis own counsel testified as follows: 


.Mr. Burnap, with reference to the pro])erty 1741 
Khode Island Avenue, you have testified that $10,000 was 
paid on that property when it was bought; that $10,000 
you have sworn in the affidavit was advanced to von bv the 
members of your family. Are von obligated to return that 

to members of your family! A. Yes. 

• » 

Q. Does that proi)erty stand in your name? A. No. 

That Miss E. ^I. Parrett pays the interest on the mort¬ 
gage on that property, the amount of the mortgage being 
$50,000. That his present contract with the Everett 
Orchards expires at the end of this second year, some¬ 
time in August, 1926. That he has traveled second class. 
Asked what is his present overhead he replied that he 
was paying for the l)uilding interest on $60,000 at six per 
cent amounting to $3,600, if his arithmetic was correct. 


5—4706a 
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Tliat he pays salaries amounting to $5,550 at a minimum, 
which was the minimum during 1925 with some ad- 
125 ditions which lie cannot remember. Those are 
monthly salaries which would come to $5,550 per 
year. Occasionally he employs outside draftsmen to whom 
he pays $2.00 an hour and he has no record of knowing 
how much he night have paid out during that year for 
special services. He pays a secretary $1,800 a year; 
draftsman $1,800 a year; photographer $1,200 a year and 
a janitor $750 a year and occasionally extra draftsmen who 
figure about $2.00 an hour. This is a skeleton organiza¬ 
tion that he is carrying, llis overhead is considerably over 
that because this is something which he does not remember 
which his secretary could give if she had such a record 
but he has in addition to that iiurchase of books, a certain 
amount of travel for jirofessional study, supplies, office 
supplies, all of which would appear on his income return 
of what is figured in his income return. Asked what his 
income for 1925 was approximately he stated that when 
he was asked that the other day he gave it as approximately 
$4,000; but does not have definite figures as he has no 
records but he sees that $4,000 was overstated and believes 
that if he had figures it would come closer to $3,500 for 
1925. 


Asked what his net income thus far during 192G 
12G had been witness stated that he had no wav of know- 

•r 

ing that except that it would figure on the same 
basis as 1925 up to the termination of this contract in Au¬ 
gust. Witness’s impression without figures at hand would 
be that it would approximate for the first half of that year 
192G perhaps $1,800. lie paid $3G.0G Federal income tax 
for 1925. lie figured $1,800 for the first six months of 
192G would be his impression without having figures. 
That he took into consideration the contract with St. 
Joseph, ^lo., because he had received no payment on that. 
That he will receive a payment on the St. Joseph, Mo. con¬ 
tract at the end of six months as he recalls. That the staff 
of employees is a skeleton force in case he was doing city 
planning, but so much of his time is taken on the contract 
terminating in August. That asked how long he had this 
skeleton force working, how long they had been employed 
by him—a year ? He answered more than that. Wlien he 
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savs loii«‘er than tliat—this is a secretary that was with 

» o • 

him several years ago and then she was away during a 
period when his income was very low indeed. Then when 
he began to regain his income he took her back so that 
when he says *‘a very long time” tliere was an interval 
there when his expenses were less. The draftsman and 
photograplier do work on the Everett Company contract. 
He does a certain amount of writing with the photogra¬ 
pher, not only photograph certain work there but enlarge 
plans of the Orchard, wliich had to do witli the reorganiza¬ 
tion for which he was engaged; but he is also doing writing 
for whicli he received pay before his time was so com- 
l)letely taken up. That his time is not so taken up now 
that he has not time for anything else. That the name of 
the photograi)her is Guerin, who is the same person who 
rents the first floor from him and has been his photograidier 
for several years before he entered this business. Drafts- 
man’s name is Mark Shoemaker and he does not 
127 remember the name of the janitor. That since Janu¬ 
ary 1, 1926, to the date of this hearing he has not 
been engaged by any company or individual or city, except 
St, Joseph, Mo., to his positive recollection; that that is 
the first engagement he has had since he abandoned citv 
planning; that he has not received compensation for arti¬ 
cles written by him since sometime before his marriage and 
that this photographer was taking pictures for him then. 
That he is paying the interest and upkeep of the building 
1741 Rhode Island Ave., N. W. but is not paying on the 
j)rincipal. lie does not remember whether the draftsman 
has been up to the Everett Orchards Co. in the last year 
and a half, but Guerin has been up to Everett Orchards in 
the last year and a half, lie does not recall whether Guerin 
has been up to Everett Orchards as many as four or five 
times and the only way he can refresh his recollection he 
(Guerin) has photographs of certain buildings of the Or¬ 
chard which are being remodeled in connection with the 
reoi-ganization with which witness has been at work. That 
these buildings are now being remodeled. Thereupon upon 
re-cross examination of witness by his own counsel the wit¬ 
ness testified: 

When he undertook this work for the Everett Orchards 
it was understood that he should continue to maintain his 



GEORGE BtJRK^Ar VS. JEANNETTE G. BURNAP. 


office and tliat lie would not go out of professional practice 
and that was the reason the salary was as high as it was. 

Thereupon upon examination by tlie Special blaster wit¬ 
ness testified that leaving out of consideration the Rhode 
Island Avenue pro])erty he did not own, either in tlie District 
of Columbia or anvwhere else, anv real estate in his own 
name or in the name of anyone else; that he was not the 
owner of any stocks, bonds, or certificates of dejiosit or of 
any chose in action which re])resents money; that he 
128 has at present a subsisting contract with a client in 
Paris, which is a cooperative contract with another 

architect under which he has not as vet derived anv revenue 

• • 

nue. He anticipates that he will possibly, when this other 
contract is tinisheil and he goes back into the professional 
work of his office. There might then be a reciprocal ar¬ 
rangement wherebv he receives benefit. lie does not re- 
member the terms of that Paris contract, as to whether it 
reiiuires any services on his part. But does know whether 
or not from time to time he does something on that contract 
pursuant to its terms. From January 1, 1925, to date he 
has received no compensation from that contract. His 
father’s name was Charles R. Burnap and witness has 
been executor of his estate for six or seven years. Under 
the terms of his will he will have an interest in his father’s 
estate which was very small. He does not recall exactly 
the whole corpus of the estate but the approximate amount 
his mother will have expended during her lifetime. His 
mother is still living and the estate will be distributed 
among the children if there is anything left. The mother’s 
age is 75 years. The amount that shall be expended has 
been distributed during the mother’s lifetime giving her 
the comforts and conveniences that are possible. Witness 
estimates the amount of the estate remaining at the time 
of the hearing at perhaps $1(),()()(), and it takes between 
$1,000 and $2,000 a year to keep her maintained. The will 
does not require him to pay any fixed amount. It is a will 
worded in a certain way. He had an understanding with 
his father that she should have the necessary comforts and 
that he would distribute it in such a way that it would last 
during her life time. Witness does not own and never has 
had an automobile. He does not from time to time perform 
services as an architect aside from his contract with the 
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Orchards Company. If he would lake time on this par¬ 
ticular thing*, which was something where they had 
129 confidence in his honesty and integrity, that if he 
would be willing to maintain his office his salary 
would be made large enough so that he could maintain his 
office. Witness did not receive small pieces of work from 
time to time; it has .just so hai)pened that he has been 
unlucky until this contract a month ago came. He does not 
know but thinks no payment will be due until the expira¬ 
tion of six months, which will be half of his first six months’ 
salary. This is not net because he is obligated to furnish 
certain drawings. He does not think his present skeleton 
force is sufficient without augmentation to fulfill that con¬ 
tract, but that he will have to employ more to the extent 
of taking on an engineer and perhaps architectural drafts¬ 
men for six months. 

Whereupon, in answer to (piestions propounded by coun¬ 
sel for the plaintiff, witness testified that he was paying 
Guerin while Guerin was in Europe, and does not know 
how long he will remain there, lie is paying Guerin for 
services that he (Guerin) is now rendering for witness in 
Europe while he (Guerin) is in Europe. Guerin is taking 
photographs for him now in Europe with some of his time. 
That is the arrangement he has with him. That he swore 
in an affidavit filed in this case that his income was from 
$3,o0() to $4,000 a year but that he made that affidavit with¬ 
out figures and used the words “ap])roximately.” That his 
income was $4,000 for 1925 and when he figured closer he 
found it was closer to $3,500 than $4,000. That he had a pre¬ 
vious contract with St. Jose]di, Mo. which terminated six or 
seven years ago. That he has been called in consultation 
with others but not during the last three or four years. 
That the income tax check, heretofore introduced in evi¬ 
dence, represents the entire tax that he paid on his income 
for 1925. 


Whereupon Anthony J. Byrne was called as a witness on 
behalf of the plaintiff and testified as follows: That 
130 he produced under subpcrna certain books from the 
Munsey Trust Company. That there is a safe deposit 
box, #891, in the name of George Burnap and a savings ac¬ 
count with a balance of $233.87. That on January 8,1925, the 
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balance in the account was $1,714.M(). That in April, 1925, 
the balance was $1,222.23. The |)resent balance is $233.87. 
That they have no checking account in Mr. Biirnap’s name. 
They have an account of George Burnap, Executor, and 
one for George Burnap, Trustee. The balance on hand in 
the trustee account on July 10, 1925, was $1,271.65. 


Whereupon Samuel L. Thrift was called as a witness for 
the plaintiff and gave testimony as follows: That he pro¬ 
duced certain books from the Franklin National Bank show¬ 
ing a savings account in the name of George Burnap, the 
defendant, with a l)alance of $424.50 as of June 28, 1926. 
The other entries on the account are as follows: 


Old balaiu e. 

Withdrawals. 


10l»(;«lalo. 

Nt‘W balance. 


IMav 14 

$211.00 

j\Iav 14 

$211 00 

$211.00 


77.50 

“ 18 

288 50 



76.00 

June 22 

364 50 

364.50 


60 00 

‘‘ 28 

424.50 


Witness produced also in response to the subinena duces 
tecum five checks. Nos. 101, 102, 103, 104 and 105, which 
were offered in evidence. The card heretofore identified 
by the witness as being produced from their records and 
the cheeks heretofore identified are as follows: 

Signature Authorized to the Franklin National Bank, 
Connecticut Ave. Branch, Washington, D. C. 

Checks and drafts deposited herewith are accepted and 
amounts credited by this bank subject to withdrawal only 
when collected. The depositor hereby expressly agreeing 
thereto. 

Name: “An Chene Ancien.” M. A. Guerin. 

George Burnap. 

Address: 1741 R. I. Ave. ’ 

Business: Antique Furniture.' 

Introduced by-. 

Both Signatures Required. 

Date:-, -. 
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No. 101. 


Washington, D. C., May 14, 19‘2(). 


Connecticut Ave. Brandi, The Franklin National Bank, 

15-84, 1111 Conn. Ave. 

Pay to the Order of B. Bengniot, $176.10, One Hundred 
Seven!v-six and 10/100 Dollars. 

(Sgd.) AU (MIFXF ANCIFN, 

Bv M. A. OUERTN, 

GFOHCF BIJKNAP, 


No. 102. 


Washington, D. C., May 18, 1926. 


Connecticut Ave. Branch, The Franklin National Bank, 

15-84, 1111 Conn. Ave. 

Pay to the Order of Emergency Transfer Company, 
$7.50/100, Seven and 50/100 Dollars. 

(Sgd.) AU CIIENE ANCIEN, 

Bv M. A. GUERIN, 

GEORGE BURNAP. 


No. 103. 


Washington, D. C., June 12, 1926. 


Connecticut Ave. Branch, The Franklin National Bank, 

1111 Conn. Ave. 

Pay to the Order of Printcraft Service, $131.20, One 
Hundred Thirtv-one and 20/100 Dollars. 

(Sgd.) ‘ AUCHENE ANCIEN, 

By M. A. GUERIN, 

GEORGE BURNAP. 


No. 104. 


Washington, D. C., June 12, 1926. 


Connecticut Ave. Branch, The Franklin National Bank, 

15-84, 1111 Conn. Ave. 

Pay to the Order of National Engraving Company, 
$69.44, Sixtv-nine and 44/100 Dollars. 

(Sgxh) AU CIIENE ANCIEN, 

By M. A. GUERIN, 

GEORGE BURNAP. 
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132 Xo. 105. AV^asliin<>t()ii, I). Juno 12, 102(). 

Connecticut Ave. Branch, Tlie Franklin National Bank, 

15-84, 1111 Conn. Ave. 


Pay to the order 
and 41/100 Dollars. 
(S^d.) 


of Fuller and d’Albert, $11.41, Flevcn 

AU CIIFNF ANCIEN, 

Bv M. A. (JUFdUX, 

GEORGE BURNAP. 


The account sheet shows as follows: 


The Franklin National Bank, Washington, D. C. 


Statement of Account of (Name): An Chene Ancien. 
Address:-. 

Chocks 
listed in 
order of pay- 


Ohl 

balance. Date 

ment, read 
across. 

Date. 

DeiK)s. 

Date. 

New 

balance. 

;^)0.00... Mav 20.. 

170.10 . 

May 14 

.300.00 

.5-20 

.$12.3.00 

123.00... Mav 24.. 

7.50 . 



5-24 

110.40 

110.40. 


June 21 

212.05 

t»-^21 

.32S.45 

32S.4r>... June 2,3.. 

00.44 11.41 



0-2.3 

247.00 

247.00... June 24.. 

i:n.2i) . 



0-24 

110.40 


Whereupon tlie Defendant Burnap t(‘stified in res])onse 
to questions of ])laintiff’s counsel as follows: That he un¬ 
derstands French and that the terms “An Chene Ancien” 
mean “At the Old Oak.” That the company was carried 
under that name until it was incorporated recently, ap¬ 
proximately six months ago. That he admitted his sig¬ 
natures on the five checks heretofore introduced in evidence. 
That this com])any whose name he has just translated is 
the same one that has lieen referred to as Guerin, Inc. That 
he has no interest in this com])any; that he was signing 
checks jointly with Air. Guerin because Air. Guerin 
133 was a Frenchman in this citv and not known and he 
wanted to get a place where he was identified and 
could get an introduction to certain people he knew himself. 
He had introduced him so that he could get his checks 
cashed as they came to him. It was very inconvenient to 
go away downtown and when this branch was established 
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he was not known there and he also wanted to make out a 
elieek witli peo])le tliat he (Hnrnap) had dealt personally 

with. Therefore witness stated “von have three or four 

% 

eheeks and after that thev will know von.’’ One was with 

» » 

an en,i>ravin^’ eoinpany who had done a ii'reat deal of work * 
for witness years ai*o, another was a firm in Xew York who 
witness knew intimatelv and witness introduced (luerin 
and made it ])ossil)le for them to become familiar with his 
name. It covered a matter of two or three chec'ks. l)urin.ii: 
April or ^Fay, 1925, witness went out to St. Joseph, ^lo. 
to see about the ])ossibility of ,i*ettin^' a contract. He does 
not recollect .^oini;’ any ])la(*e else and was not in West 
V^ir^inia in ^Fay, 1925, as he recollects on business. 

Thereui)on Plaintiff, called as witiu'ss on her own behalf, 
testified as follows: That she had a conversation with lier 
husband relative to his beini>- interested in an antitpie or 
old furniture store or shop, and the substance of the conver¬ 
sation was that he was interested in buying*' old furniture 
and ])revious to their marriai*e he visited several ])laces with 
the view of ])urchasini*' old furniture. Mr. Huiaia]) also 
stated to her at one time that h(‘ did not s(‘e whyan architect 
should not conduct a business of this sort on the side with¬ 
out losino; his ])rofessional standin.i*’. Mr. Hurna]) also 
stated to her at one or two different occasions that the con¬ 


tract with the Everett Orchards was to cover a ])eriod of 
six years, but he did not see how he was . 2 ,()ini»- to be able to 
hold out that leni»th of time because he felt i)hysically unfit, 
and upon cross examination plaintilf testified as fol¬ 
lows : 


134 (^. Did Mr. Burnaj) state to you for wind l(‘n,i;th of 

time that contract ran s])ecifi(*ally, I mean was it a 
year by year contract subject to renewal? A. He said 
nothing? of that sort to me. He s])oke of it in just the way 
1 have said, that he did not see how he could stand it for 
six vears. 


AVhereupon Defendant testified on his own behalf as fol¬ 
lows : 

^Fr. Wattawa: ^Ir. Burnap, do you recall statina; to Mrs. 
Burnap that your contract with the Orchards might run for 
six years? 
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A. On the contrary I stated that I did not know whether 
it would last more than one vear. 

Tliis contract expires in Ani^ist of 192(). It was extended 
one year because it was not tinished. It is an oral contract. 

Thereupon, on cross examination the witness testitied that 
he has been employed with the Everett Orchards during 
that length of time now coming on two years, this coming 
August as he recollects. 

(End of testimony before Special Master.) 

135 Thereupon, defendant, called on behalf of plaintitT, 
testified : 

Since June 192() defendant has been at Bennington, Ver¬ 
mont, frequently, at least once a month, remaining there 
sometimes two days or five days, once remaining two weeks, 
lie has been there since the first of the vear working for 
the Everett Orchards. Defendant has received two pay¬ 
ments under the contract with the City of St. Joseph, Mis¬ 
souri, one on October 7, 11)26, and one in January, 1927, 
both for $958.33 each. The quarterly payments due under 
this contract have not been made regularly. Defendant’s 
recollection is that only one payment was made in 192(). The 
contract is for $11,500 running over a period of three years 
beginning May fi, 1926, and the sum of $958 is payable each 
quarter. The defendant kept no books of account. De¬ 
fendant has received no income from contracts or con¬ 
tractual relations with ])arties in Euroj)e, or from the con¬ 
tract with Greber. No contract in Europe has netted any¬ 
thing in over three years. There is a tag end of an inactive 
contract in South America which has not been paid. He 
is the beneficiary to the extent of $100.00 which has not 
been paid, of the estate of Mrs. Edward F. Smith deceased. 

Defendant pays his secretary $150.00 a month. His sec¬ 
retary is Miss Elsie Parrett and she keeps no books for <le- 
fendant. There are no books yet. Defendant’s balance in 
the National City Bank of New York was $377.97 as of 
April last. He has made no deposits since. His last state¬ 
ment from the National City Bank, Paris, showed a balance 
then of 2,941 francs, and $13. The sum of 4,500 francs was 
checked from the account in ^larch, 1927, payable to the 
proprietor of defendant’s apartment in Paris. A state- 
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ment of December 31, showed a l)alaiice of 4,000 francs 
in defendant’s favor at M()ri>an Ilarjes, Paris, lie also lias 
$02 in a dollar account at Mor^an-ITarjes, Paris, lie has 
no personal account at the ^tnnsey Tiaist (’ompany 
13() with the excejition of a saviiii^s account and which 
counsel for jilaintiff had the book Ix'fore, and he, de¬ 
fendant, has not located that. ITe has asked his counsel 
for it. Defendant’s little saving's account, ])erhaps $100.00, 
showed in the blaster’s Report. 

Defendant also has an account as trustee with the Mun- 
sey Trust (’ompany, the account being for his sister upon 
which he receives no fees. The account usually falls under 
$1,000.00 and now has a balance of $200.00 or $300.00. 
Sometimes the account runs a little higher than $1,000.00. 
He has power and does draw checks on the account for his 
own expenses; he is not under bond in the sense that if his 
account at New York is low he some times checks against 
the \Vashini;’ton account, and checks back and raises it back 
in the other account. Defendant would not and does not 
remember which persons he ]^ays from the trustee account 
at the ^Innsey Trust Conpiany. He does not kee]) a record 
of his checks. He has a check book from which he tears 
otT the checks and it is not necessarily entered in his check 
book. He is very irre.iridar. He does not enter them on 
his check book stub. He did not have the check book stubs 
at this hearing or at his oftice. He does not kee]) a check 
book with check book stubs as an orderly yierson does. He 
])ays (luerin, and Hiss Parrett and the janitor of his build¬ 
ing by checks which are sometimes drawn on the National 
City Bank of New York and somcdimes from this trustee 
account here in Washington. In answer to the (piestion as 
to whether he had the right to use those funds for certain 
particular ])ur])Oses, he stated that he is not under bond 
in the sense that if his account in New York is low, he some¬ 
times checks against the AVashington account, and he checks 
back and raises it back in the other account. 


Thereupon the following occurred: 

Q. Mr. Burnap, are all the ap])artments at 1741 Rhode 
Island Avenue now rented or not I A. Yes, they are 
137 all rented. 

Q. How much do you receive for the one which 
was not rented in June, 1926! A. $45.00 a month. 
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Q. Are you receiving* the same rent for tlie otliers as yon 
were in June, 1926? A. One is nmted for a less amount. 
One is $75.00, and I think at that time it was a sliding* scale, 
but now it is rented yearly at $75.00. 


138 The other apartments in premises 1741 Rhode Island 
Avenue are rented and he ])ractically receives rent 
therefrom at the rate testified by him before the Special 
^Faster in June 1926. One (Inerin ])ays $100.00 a month 
rent. Ilis said secretary collects the rents and ])ays the in¬ 
terest out of them. He does not know in what banks the 
money received from the various apartments is de])osited. 
He now has an account at the Franklin National Bank. 


AVhen asked when he closed out that account, he answered 
that the account was—as explained in the Master’s i*eport— 
it was a case of some checks which were deposited for Mr. 
Guerin, and there were two or three other cliecks in there, 
and that was closed out and was ])nt into Mr. Guerin’s ac¬ 
count. The ]\rr. Guerin referred to in that account is the 


same Mr. Guerin employed by him. Mr. Guerin ])ays his 
rent to him in cash each month, the rent being $100.00 a 
month. Defendant em])loys a draftsman from time to lime. 
Previously he paid one $150 a month. 

Thereupon, upon Cross Examination, defendant testified: 

The onlv contract defendant now has is with the (’itv of 
St. Joseph, ^lissonri. Items of defendant’s ])resent over¬ 
head expense which he pays, are: Secretary $150 monthly; 
photographer $100 a month; janitor $750 a year; interest 
on his notes as rental, $3,600 a year; maintenance of the 
house, drafting supplies, office su])])lies, some fravel, $2.00 
an hour for a draffsman used from time to time; insurance 


and taxes on the house. Defendant pays interest on the 
mortgage on the property at 1741 Rhode Island Avenue, 
and also on the $10,000, amounting to a total of $3,600 a 
year. Overhead in July 1926, was a little greater than now 
because he paid a regular draftsman then. Defendant had 
some little expense in attempting to procure work under 
the contract with Greber which has yet brought no income. 
Defendant always re]daces any withdrawals from the trus¬ 
tee account at the ^lunsey Trust Company, the bal- 
139 a nee of which is now $300 or $400.00. He has never 

received any commissions or fees from this trustee 
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account. It varies around a thousand dollars, sometimes a 
little more, sometimes a little less. 

Det'eiidaut’s income for 1926 was between $3,500 and $4,- 
000. He thinks his income so far in 1927 will show a deficit, 
lie has had no actual net income so far this year. Last year 
he had the Kverett contract. This year his only income is 
from the St. Joseph contract. He has done no other work. 
The architectural business is “shot to ])ieces.” Defendant 
owns no bonds, stocks, securities of any kind, never has 
owned an automobile, and has often been obliged to travel 
in second class on boats to save expense. 

Tliereupoii, on Ke-l)irect Examination, defendant testi¬ 
fied : 

Tlie di'aftsmall was dismissed tlie middle of last year. 
Tlie name of the jihotograjiher is (lueriii who is jiaid by 
check. He thinks tlie check is either drawn on the National 
(fity Bank or unless the account is low there, the Munsey 
Trust C^ompany. Defendant has an office on the first floor 
of the jiremises at 1741 Khode Island Avenue, and charges 
himself with rent therefor, (luerin is charged $100.00 a 
mouth rent for quarters on the same floor but sometimes 
gets behind. The second floor is a single apartment that 
rents for $100.00 a month. There are three apartments on 
the third floor renting for a total of $175.00 per month in¬ 
cluding a ])ortion of the basement. There is another a])art- 
meiit located on the fourth floor that was rented a month 
ago for $75.00 per month. Previously it had been rented 
but no rent collected. For a long time in 1926 the toj) floor 
was rented but rent not paid and the floor below that was 
not rented. 

Thereupon, the court declined to ])ermit counsel for plain¬ 
tiff to further examine along this line. 

Thereupon the defendant testified: 

He now has $3,000.00 in the Begistry of this court. 
140 Thereupon, on Re (h'oss Examination defendant 
testified: 

He paid under $30.00 Federal Income Tax for the year 

1925. He paid $28.21 Federal Income Tax for the year 

1926. Thereupon the card heretofore identified as having 
been signed by Mr. Duma]) was offered and received in 
evidence, which card contains the following information: 
Name—George Burnap Age—41. Address 1741 Rhode 
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Lslaiul Avoiluo, X. AV., AVasliiiii>t()]i, D. C. Phone—Alain 
7241. Bond was <»iven in the Su])reme Court of tlie District 
of Columbia on July 2, lf)2(>. Birthplace noj)kinton, Mass. 
Arrestin<>’ oHicer—Deputy Marshal/ Clarkson. AVorks foi‘ 
whom? Jlimself. How lon^ lived in D. of Col. 20 years. 
Ever been arrested l)efore? No. Amount of bond, $3,000. 
(Signed) (Jeo. Burnai). 

Thereupon counsel for plaintiff announced that they 
rested. 

Thereupon defendant testitied in his own behalf: 

He arrived in the Uiited States from France in Decem¬ 
ber 1924 with ])laintiff. Upon arriving in New York in 
December 1924 he was met bv Mr. (Jiierin and greeted him 
by shaking hands through the bars of the barrier and did 
not greet him in any other way. After he went away to 
attend to the baggage, plaintiff remained there talking with 
Mr. (hierin. Defendant had looked for him on the dock. 
He was not on the dock. Therefore defendant went about 
the matter of attending to the trunks, and plaintilY sud¬ 
denly spied, to use the term she used. Air. Guerin, and said ‘ 
“There is Air. Guerin” and she went up immediately and 
defendant followed her, and defendant and Guerin shook 
hands through the bar of the barrier and defendant then 
went back and attended to the trunks and she remained 
talking with him, and when the trunks came through from 
the boat—in order to have the declarations passed, she 
made out a declaration in her name; defendant had made 
out one in his, and therefore he had to go to get her to 
have her swear to her declaration, and in walking back 
from the barrier she said to defendant, “Air. Guerin 
141 was quite beside himself to see you. AVhy didn’t 
you kiss him? Did 1 know the French salutation”? 
and he would not have thought anything of it—to which 
he shrugged his shoulders, and that is all there was to it. 
There was a barrier about seven feet high which separates 
the incoming passengers from those who are meeting them, 
unless they have a permit to come on the dock, and as de¬ 
fendant recollects, the l)ars up there are close so that pack¬ 
ages could not be passed through the bars. Defendant and 
plaintiff stayed that night at the Hotel Belmont, New York, 
occupying the same room. The tirst night Guerin remained 
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at a liotol otlior than tlioirs and the second night lie ob¬ 
tained a room in tlie same hotel with them because they 
were leaving early the next morning to motor to Benning¬ 
ton. At the time Clnerin was in the room earlv the follow- 

* 

ing morning .Mrs. Burna]) was clothed with the exception 
of her street clothes and had a liath robe on over her under¬ 
clothes. ^Irs. Burnap and defendant had breakfast early, 
on the tray which was brought to the room, and tinishing 
breakfast—while they were about tinishing breakfast the 
telephone call came at eight o’clock, when they had advised 
the chauffeur to come to the hotel, that he was below at 
the door, and defendant telephoned immediately to Mr. 
(jiuerin to tell him the chanffenr was at the door. Mr. 
(Jiierin was not awake when defendant telephoned, and he 
said he had not had coffee yet, which is the custom of a 
Frenchman always to take coffee in the morning. Mrs. 
Burnap said to defendant, “tell him we are in a terrible 
hurry, to come in here, that there is enough cotfee in the 
coffee pot for him.” Therefore (Inerin came into the room. 
Defendant had finished eating but was smoking a cigarette 
and was in bed. Mrs. JMirnap opened the door for Mr. 
(inerin who greeted her. In the meantime, defendant had 
jionred out a cu]) of coffee for (inerin. The tray was in 
the middle of the bed, it being their custom to have it in 
the middle of the bed and to eat from each side. 
142 (inerin sat down on the edge of the bed and took a 
cup of coffee in a great hurry because the chauffeur 
was down stairs and thev wanted to get an earlv start, 
(inerin remained in their room not over five minutes be¬ 
cause he drank the coffee in a hurrv and went back to his 
room, and defendant got up. lie was there about as long 
as it would take defendant to finish his cigarette. When 
Mrs. Burnap opened the door to let him in she was clothed 
except for her street dress, and she had a bath robe on over 
her underclothes. The rooms occupied by defendant and 
plaintiff, and by Mr. Guerin were not communicating. 
Guerin was on the same floor, as defendant recollects, but 
almost at the other end of the hotel. When Guerin came 
to their room he would have to pass through the public cor¬ 
ridor of the hotel and by the elevators and down the corri¬ 
dor where they were. After they left the hotel, the wit¬ 
ness, plaintiff and Guerin, proceeded to Bennington by car. 
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When tliey started plaintiff was seated in the middle and 
defendant and Gnerin on each side of her. Defendant be¬ 
lieves they chan<>ed later. Guerin at that time had been 
recently married. Ilis wife’s mother had died, and his wife 
had gone back to France to settle her mother’s estate, but 
had not yet returned from France. She was pregnant at 
the time, and Mr. Guerin at that time could speak no Eng¬ 
lish. lie was going to Bennington at that time to pass 
the holidays because he was alone, and idaintitf at that 
particular moment brought up the subject of some charac¬ 
teristics of French women which immediately made him 
remember that they were on a festive occasion and Guerin, 
after all, was alone, with his pregnant wife abroad. Natu¬ 
rally, Guerin immediately was very much distressed. De- 
fendant thinks he called plaintitT’s attention to the tactless¬ 
ness of reminding Guerin of the difference between his case 
and theirs. 

It is not unusual for a Frenchman to have breakfast in 
his pajamas and defendant remembers being on the 
143 train going from Prague to Paris when a Frencli- 
man came into the Dining Car in his pajamas and 

shoes. 

The use of the term “nion j)etit” (little man) is a com¬ 
mon phrase used in talking with Frenchmen. Defendant 
used term “Little man” because it is a very prevalent use— 
exactly same as one says “old man” or “my dear fellow” 
or “big fellow” a very common phrase. To an English¬ 
man, defendant would have said, “Old man, do not think 
anything about it.” To Guerin, defendant would say, 
“Mon petit.” That phrase is very common. It api)eared 
in the Morning Post of that morning as follows: “General 
Jureau, who gave Nungesser his first aeroplane in the war, 
grasped the Frenchman by the arm. My little man” he 
said—he used the phrase “Mon petit.” Defendant was 
occupied every minute of the time he was in Bennington. 
Defendant was reorganizing the personnel there and carry¬ 
ing on a certain amount of construction work. He had 75 
employees there on the estate under him and various con¬ 
tractors and so forth, all had been awaiting his return. 
He had been in the house not at all during the day, except 
at noon time. 
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Defendant further testified as follows. 

Q. Did you ever state to Mrs. Burnap that there was 
nothing compatible between you and herf A. 1 certainly 
did not express it in that way. 

He did not object to the way the bedroom was adorned 
after marriage. ^Irs. Burnap had photographs of the late 
Senator Gallinger and one of a man he did not know, whom 
he found out later, as soon as he asked about it, was this 
Mr. James Deering. Plaintiff kept these photographs in 
the room they used at the Hotel Powhatan, Washington 
which was very decidedly objectionable to him. He took 
a photograph of plaintiff’s dresser in the room of the Hotel 
Powhatan in Washington. She jdaced the two photographs 
on the dresser. This photograph was placed in evi- 
144 deuce by defendant. He also placed in evidence a 
photograph of the room, showing the location of the 
bed, and this same dresser. The men whose photographs 
appeared on the dresser were ]\lr. Deering and Senator 
Gallinger. These photographs were placed in his bed 
chamber as soon as he and plaintiff arrived in America. 
They were always in his bed chamber. 

On the occasion at Bennington, at wliich time plaintiff 
testified she had an attack of sciatic rheumatism, it was not 
a maid who brought in the breakfast, it was the butler, 
and the night wrap plaintiff had on was open as far as the 
waist, exposing her entire breast, and defendant made seri¬ 
ous objection as soon as the butler went out, with the result 
that the following morning the maid brought the break¬ 
fast. Plaintiff knew at the time that the butler was in the 
room. Relative to the incident when plaintiff testified she 
was dressing in her room and she supposed defendant was 
in the bathroom taking a bath, defendant testified he was 
not in the bathroom but was in the bed-chamber sitting on 
a low stool putting on his shoes. Plaintiff came in from 
either the bathroom or the dressing room and sat directIv 
in front of him with very little clothing on. He does not 
remember whether she had on her stockings or not, but 
the only other article she had on was a French corset worn 
directly over the skin. She was standing directly in front 
of defendant, perhaps two feet away, whicli was very 
objectionable to him. 

6—4706a 
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Defendant stated to plaintiff many times before and 
after tlie marriage that he would like very much to have 
children. 

Relative to the time that ^Irs. Burnap placed cotton in 
front of him on top of the pack, he suggested it would he 
much nicer if it were not placed so prominently so that in 
case her bag was opened on the train it would not be in 
evidence. He further testified as follows: 

145 Q. Did you evx‘r state to Mrs. Burnap that no 
decent woman would have done that before her hus¬ 
band like that? A. I did not used the words “no decent 
woman. ^ ^ 

Q. What did you use? A. That it was very mucli nicer 
if a woman did not make that sort of thing too much in 
evidence. 


He nevxr stated to plaintitf that he did not consider him¬ 
self married to her, or that there was never such a mar¬ 
riage. There was a good deal of joking in Paris because he 
and plaintiff could not get a bedroom in Paris with a single 
bed, and they put two beds as one. His marriage to plain¬ 
tiff was very fully consummated, and defendant very fully 
performed his duties as a husband as far as sexual rela¬ 
tions are concerned as much as a man would stand. He 
had intercourse with the plaintiff so regularly that he ob¬ 
jected to the frequency, which was about every time they 
were together. He was asked to retire during the day time 
in New York City. Thereui)on the following occurred: 


The Court: Is there any allegation in your answer that 
would make this line of evidence relevant ? 

Mr. Wampler: No, sir. 

The Court (interposing): I permitted the first question, 
but the witness went very much b(‘yond the (|uestion, and 
you pursued it. 

Defendant did not ever state to plaintiff that she was 
objectionable to him in a hundred different ways. 

With reference to the coughing incident which caused 
unpleasantness, for the first two months after they were 
married, their breakfast was always served in bed. De¬ 
fendant made no objection during those two months to the 
fact of this unpleasantness which made it impossible for 
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him to eat his breakfast. At the end of two montiis, in 
regard to the matter of considerateness, lie said he 

146 thought he had been very considerate up to that time 
not to call attention to it, and at that time suggested 

it was quite possible to do this in the bathroom. There was 
a bathroom attached to the room. It happened more than 
twice. It happened more than one occasion in the morning. 
He never accused plaintiff of dishonesty. 

Respecting the incident on the boat related by plain¬ 
tiff, when plaintiff testified, he accused her of stacking 
the dice the incident is so small that defendant does not 
remember much about it. The little he does recollect is 
that it was a dice game and had doublets, and plaintiff 
put them in a certain way and not the right way and de¬ 
fendant said, ‘‘For God’s sake shake the dice. You are 
spoiling the game.” Defendant never thought of it again. 

With reference to the incident at New York just prior 
to their sailing to France when plaintiff testified, defend¬ 
ant promised to have breakfast with her, the circumstances 
were that they were taking the boat the next morning at 
ten o’clock and that it was impossible for him to go up 
before midnight. If they had both gone at midnight and 
taken their trunks, it would have been extremely difficult 
to get their trunks to the boat. Therefore defendant sug¬ 
gested that plaintiff go up in the afternoon and then she 
would have no difficulty because she could give her trunks 
to the porter in the Hotel Powhatan and he would bring 
back her checks for the trunks and she would arrive in 
New York about eight o’clock in the evening. Defendant 
thinks she went up on the Congressional Limited and she 
could give her trunk checks again to the ])orter there and 
he would return the checks to her so that the trunks would 
be on the boat and that was what was done. She went 
up that day in order to check her trunks. The checks 
had to be secured in advance because there were three 
trunks. Defendant went up—he thinks he caught 

147 the B. & 0. and arrived there in the morning as he 
recollects at eight o’clock and had some little busi¬ 
ness after the stores were opened. He does not remember 
the exact time he got to the hotel. Plaintiff testified it was 
twenty-five minutes of ten but it was in ample time and 
they went to the bank and caught the boat. 
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The reasons for his reply of August 17, 1925, to plain- 
tifP^s letter of August 9, 1925, are as follows: 

When he left Paris, lie and plaintiff had an agreement 
that he was to come hack to Paris in approximately three 
months or early that summer. Me had made all arrange¬ 
ments to return to Paris and re(‘eived a cable from a mem¬ 
ber of his family of such a nature that he did not return to 
Paris. He had had no communications from plaintiff and 
did not know where she was. He received a letter from 
her (August 9, 1925) with no word of explanation, no 
reason why she was in America, her letter not telling de- 
fendant where she was and making it rather impossible to 
see her alone. He saw nothing that made him want to 
meet this woman who had disappeared unless he had some 
sort of explanation from her. A most peculiar kind of 
a letter. Thereupon the following occurred: 

Mr. Wattawa: 

Q. Mrs. Burna]) testified this morning that you failed 
to reimburse her for meals which she had in Paris, aside 
from the meals taken at the Ville d’Avrav. After you 
had left Paris, do you recall that she stated to you the 
amount of money she spent for those meals? A. No, she 
did not state the amount. She mentioned in the letter 
that in the hills she had been sending I failed to note that 
there are meals twice a week, 25 francs a day, or some¬ 
thing of that sort. 

Q. Did you know approximately the amount she 
148 had s])ent for those meals? A. By her saying 25 
francs a day. 

With reference to the incident on the tri]) from Benning¬ 
ton to Washington when, plaintiff testified defendant was 
disagreeable to her, this was the second disagreeable train 
trip they had had. Coming from Bennington, as defend¬ 
ant recollects plaintiff raked up a scandal about every¬ 
body defendant knew in AVashington, and eventually de¬ 
fendant said he was not interested in hearing any scandal 
about anybody, especially scandal that was five or ten 
years old. Defendant does not know that he was ever dis¬ 
agreeable to plaintiff at meal time. He did not ever state 
to her that she would be surprised to know that his 
thoughts were more of Guerin and how he was feeling 
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than of her. He does not know what plaintiff referred to. 
On the trip going- to Paris his thoughts were everywhere 
except on Guerin at that particular moment. His thoughts 
were particularly on the woman he expected to marry in 
a few days. He cabled her that he was taking a certain 
boat. He received no cable on shipboard or no telegram 
at the pier when he arrived in Prance that she was coming 
to meet him. She was not at the train. He went to Paris 
and telephoned to her hotel and she was not there. He 
waited an hour or so at her hotel and left word that he had 
arrived in Paris. He then received in the course of the 
evening a communication saying that she would be in the 
next morning. Therefore, his thoughts were far from 
Hr. Guerin. Thev were distinctivelv on the Mrs. Gal- 
linger he was going to Paris to marry. 

Defendant surely did not practice a course of cruelty to¬ 
ward plaintiff during their married life or at any time 
therafter nor did he go into a tit of temper and verbally 
abuse her. He admonished her for diiferent acts only on 
the occasions heretofore mentioned. Thereupon the fol¬ 
lowing occurred: 


149 Q. Did you on occasion address the plaintiff in a 
rather short way, curt manner? A. Yes, there might 
have been—on this occasion on the train, that would cer- 
tainlv be considered curt. 

Q. Did you ever speak in that manner when she made re¬ 
marks that were derogatory of Americans? A. Yes, I 
made the same remark in New York, when we first arrived. 


Defendant further testified: 


There could be no conversation except ridiculing the 
dressing of American women, and something occurred in 
Bennington in regard to members of his ovm family—that it 
was ridiculous the way American women dressed on Fifth 
A\’enue New York, and it was amazing to see American 
women who thought they were well dressed. Defendant 
got “fed up” on ridicule to Americans in Bennington. He 
remembers stating distinctly that after all America was 
theii native country. Before defendant went to France 
last time he was urging plaintiff to make a visit to this 
countrv, and she absolutely refused and said she was never 

» 7 4 
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coining back to this country again. Thereupon the follow¬ 
ing occurred: 

Q. Did you ever humiliate her publicly and in the presence 
of other persons ? A. None of this took place x^ublicly. 

Thereupon the following occurred: 

y. Did you ever state to her that she had a mind that 
could think only of evil? A. Excepting in so far as that 
might have been inferred from what I said. 

Thereupon defendant further testified: 

Defendant left Paris in March, 1925, for the United States 
on business, with the idea of returning to France 
150 again. lie intended to return to France sometime 
before the following summer, and believes he and 
plaintiff had set his return at three months, and it was 
understood between himself and plaintiff when he left 
France that he would rejoin plaintiff in Paris the following 
summer and in all of their correspondence. He told plain¬ 
tiff he was going to America and she knew it distinctly. 
He did not give her or want her to know the name of the 
])articular boat, because he was travelling second class and 
Ic* did not want her to know that he was in difficultv finan- 
ciallv. lie arrived in the United States before the end of 
March and cabled plaintiff at once upon arrival, in French, 
as follows: (Translation) “Just arrived. Hope all is going 
wcll.’^ lie then proceeded to Bennington, 'Washington, and 
possibly Chicago. He received no letter from plaintiff until 
about a week after he had cabled her a third time, the letter 
being in French and dated April 1, 1925. 

Thereupon defendant placed a translation of said letter 
in evidence as follows: 

“Vet:y Dear Friend: 

I have not received a letter from you, but this is to be 
ex])ected of you. I must confess that it is, because I have 
to write a letter for my next French lesson, a letter con¬ 
taining certain idiomatic phrases, for which you will be in¬ 
debted to me. Do not say that you are not astonished to 
find such a perfect example. ^My professor, whom I hold 
in high esteem, has corrected me. Since your departure. 
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it has been bad weather, there have been many gray days, 
snow and rain, much rain, days where one has had to roost 
near the tire to l)e warm enough; but just the same, there 
have been moments wliere one can go to St. Cloud, where 
there are places of great beauty. One afternoon ^ladame 
Antoine accompanied me to the lakes a half hour from here, 
where there are little water mirrors that are protruded on 
one side by the woods, and it was near one of these 
151 where Corot lived. lie made many of his beautiful 
pictures here famous in the neighborhood. His little 
villa is here still. 

“Last Saturdav I had mv tirst lesson in French. How I 

• • 

wish it were possible to speak French at random. How 
excited 1 would be; but that cannot be, and I do my best to 
reason myself to it. I await the day when you are coming 
back to Paris, when we can go out with our arms inter¬ 
locked, talking French at full speed without restraint. 

“Don’t you think T merit a nice reply to this big effort? 
Do not fail me, but remember that short acquaintances make 
long friends. My thoughts the most sweet.” 

“JANET.” 

Thereupon, defendant further testified that to this letter 
was appended the following in Plnglish: 

“The enclosed bill from the concierge was presented the 
day after you left the hotel. The other is for the pictures 
sent to you. I have a receipt for those we both ordered.” 

Thereupon the defendant further testified: 

He did not return to Paris that following summer. He 
had made all arrangements and preparations to do so and 
to rejoin plaintiff there when he received a cable stating 
that she was not there. He did not know where the plain¬ 
tiff was in the United States and she never told defendant 
her whereabouts in the United States prior to the institution 
of this suit. The onlv communication he received from her 
gave him a bank address in New Hampshire and he never 
knew where she was. He endeavored to ascertain her 
wl>ereabouts by asking a mutual friend, who told defendant 
that plaintiff did not want defendant to know where she 
(plaintiff) was. The mutual friend received notes from 
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phiiiitilT from time to time. The defendant received no 
communication of any kind, shape, or manner from 

152 plaintiff after the letter of August 9, 1925. 

At the time defendant left Paris, he and plaintiff 
were living together at the Elysee-Bellevue Hotel. Upon 
his departure he x)aid up there to the fifteenth of the month 
for their joint accommodations, and made arrangement to 
retain a room there until the time of his return. He paid 
the bill in advance and instructed the hotel to send him bills 
from time to time for plaintiff’s accommodations. 

Thereupon, dependant placed in evidence a bill from this 
Hotel for accommodations for plaintiff from the time he 
left until the first of the following month, and also placed 
in evidence a photostatic copy of his cancelled check in pay¬ 
ment tliereof, for 1,758 francs, dated ^larch 13, 1925, to the 
order of the hotel, endorsed by the cashier thereof, and 
cashed by the payee the following day. 

Thereupon, defendant further testified: 

He gave plaintiff the same night he left Paris (March 13, 
1925) a check for $100 to her order dated ^larch 13, 1925. 

Thereupon defendant placed in evidence a photostatic 
copy of this check to plaintiff for $100 endorsed by her for 
deposit in a bank. 

Thereupon defendant testified: 

He continued these accommodations at this hotel for 
plaintiff up to the following August and after he had ceased 
to know of her whereabouts, because he did not know 
whether she was in France or America. He did not know 
when he might next hear from her, and he had agreed to 
meet her in Paris. 

Thereupon, defendant placed in evidence a bill to him 
from the Elysee-Bellevue Hotel for the months of April, 
^Fay, and June, 1925, amounting to 2,672 francs, for quar¬ 
ters he retained there during this time for plaintiff, and 
also placed in evidence a photostatic copy of his 

153 check for that sum, in payment thereof, to the order 
of this hotel, endorsed by the director of that hotel, 

and perforated “Paid.” 
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Thereupon, defendant further testified: 

He made a further payment to this hotel to continue 
accommodations there for plaintiff u]) to August 1, 1925. 

Thereupon, defendant placed in evidence a ])hotostatic 
coi)y of his check in payment for such further accommoda¬ 
tions for 2,355 francs (2,375 meant) dated July 15, 1925, 
to the order of this hotel, on ^rorgan-Harjes, Paris, en¬ 
dorsed by the director of this hotel, and perforated. 

Thereupon defendant further testified: 

The hotel acknowledged receipt of said check by letter 
to him dated July 28, 1925. 

Thereupon the following occurred: 

t^). Do you know whether iMrs. Burna]) occupied the quar¬ 
ters that you maintained for her at the Elvsee Bellevue 

ft 

Hotel from March, 1925, to the following August! A. Yes. 


Mr. Lynch: 1 object, because the answer would call for 
hearsay. 

The Court: 1 can not sav vet. If it is hearsay, it can be 

ft ft %' 7 

developed. 


Thereu]mn defendant ])laced in evidence an excer])t of a 
letter which he received about the first of June, early in 
flune, written by the plaintitf from Paris, which among 
other things contained the following: 


“ During the eight weeks T was there my meals amounted 
to about twenty five francs each dav two times a week.’’ 

ft ft/ 

“T used the room AVednesday and Saturday nights, which 
nights at ])resent 1 am staying there until I can make suit¬ 
able arrangements”. 


Thereupon, defendant placed in evidence a further 
15-I- bill Avhich he received sometime during the month 
of May from the Klysee-Bellevue Hotel for the month 
of A])ril 1925, for 1,050 francs for the room he maintained 
there for ])laintifT, with accompanying letter of transmittal 
from said hotel as follows: 
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Elysce-Bellevue Hotel, Paris. 


Paris le May P2tli, 1925. 

Burnap, Ksq., 

The National Press Clnh, 

Washington, D. C. 

Dear Sir: 

Herewith T take the liberty to send von the bill of ^Irs. 

» • 

Burnap for the month of April last, according to yonr 
wish expressed to ns })efore yonr departure. 

Believe me, to be, dear Sir, 

Yours very trnlv, 

ELVSF.E BEId.EVUE HOTEL, 
Le Directeiir, EU(J. PANAOET. 


Thereupon defendant further testified: 

He paid said additional bill for 1,050 francs. 

Tn addition to the accommodations at this hotel, defendant 
paid for room and board for plaintitT in the snbnrbs of 
Paris at Ville d’ Avray from March 15 to 10 May 8, 1925, 
when plaintifY wrote she was staying altogether at the 
other Hotel, l)y reimbursing her when she sent the bills 
from Ville d’Avray for the fall month she had paiel for the 
accommodation at Ville d’Avray. 

Thereupon defendant placed in evidence tlie following 
letter received ])y him from ])laintiff from Paris. 


Hotel Elysee-Belleviie, May 20, 1925. 

My Dear George: 

I am enclosing the bills from my stay at Ville d’Avray 
amounting to 2,875.25 francs. As yet I have not found 
either a new French teacher or a family—1 hope to learn 
something tonight at church. 

155 Grace sent me a perfectly adorable picture of the 
two little girls taken at Vevey. Did I write you I 
have received your mother’s picture and I am delighted with 
it, but it is not nearly as handsome as she is. 

Paris is crowded. I had ditliculty in getting a room here 
for Mrs. Hatton who arrix ed on the France. I did not get 
her radio until about half an hour before the train arrived 
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from Havre. They told me at the liotel that they turned 
people away the day before who had tried at least twenty 
hotels hut I think that is a little exaggerated. They put 
her into an expensive suit- for the moment. 

The exposition is open with nothing in it! The French 
papers make funny comments on such promptness, the vir¬ 
tue of Kings and republics. 

I hope all goes well with you, that you continue to keep 
well, and take ample time for amusement and diversion. 

As ever, 

JEANNETTE.’^ 


AVhereu])on, defendant placed in evidence said bills from 
Ville d’Avray totaling 2,875 francs, and also placed in evi¬ 
dence a ])liotostatic copy of his check to plaintiff, dated June 
29, 1925 to reimburse her for her payment thereof, on 
^lorgan-IIarjes Paris, endorsed by plaintiff to Bertha 1). 
King, who in turn endorsed it “for deposit’’; also placed in 
evidence a bill dated March 20, 1925, which plaintiff sent 
him for her said ])hotograi)hs taken in Paris, in the sum 
of 450 francs; also placed in evidence a photostatic copy 
of his cancelled check of April 20, 1925, to the order of 
plaintiff, in payment thereof, endorsed by plaintiff. 

Thereupon the following occurred: 

Mr. IVattawa: Did you and Mrs. Burnap execute a con¬ 
tract before your marriage? A. Yes. 


The Pourt: How often has that been testified to in 
150 this case? 

Mr. Wattawa: Mrs. Burnap, T think, has admitted 

that. 

Mr. Wampler. It is attached to his answer, and not 
denied by the plaintiff. 

Mr. Wattawa: If your Honor thinks that is suflicient- 

The Court: I do not see how it could be more so. 


Thereupon the defendant further testified: 

Plaintiff arranged the i)reliminaries for that contract. 

Thereupon, defendant placed in evidence the following 
letter received by him from plaintiff before they were mar¬ 
ried : 

“Sweetheart You are to sign the letter enclosed in the 
red lined envelope and 1 must get it to Roland’s office before 
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10 A. ^r. Thurs (tomorrow) We have an appointment to 
sign contracts at Maitre Collet’s oHice 83 Bid. TTausam 
5 P, M. Thursday (tomorrow) Civil marriage at Mairie 
Bet 10:30 and 11:30 A. ]\I. Friday. Fmmett will tell ns 
exact hour tomorrow. Come early enough for dinner and 
we will go to church at 8:30 tonight. 

Voila le schednle! ! ! 

Bought 5 dreams of dresses at Bennee’s this A. M. 

Heaps of love. 

Yoiir 

JFANNETTE, AVed. P. :M.” 


Theren])on, on Cross Examination, defendant testified; 

He had notified Guerin as to when he would arrive or by 
what ship. He does not know the hotel Guerin occupied 
the first night they were in New York or where it was 
located with reference to their hotel. Guerin was dressed 
in his pajamas and shoes the morning he came into the bed¬ 
room. Defendant saw men come in the Dining Car in their 
pajamas and shoes on an occasion when he was on the train 
coming from Prague to Paris. He had met Senator Gal- 
linger once and knew ^Irs. Burna]) had lived with him for 
eight or ten 3 ^ears practically as his daughter and knew 
this before his marriage. He knew the photogra])h on the 
dresser was that of Mr. Deering because it was: 
157 autograidied and Mrs. Biirnap had told him that it 
was Mr. I leering’s ])hotograph and he knew he was 
a ver\" elderly man. His age was not apparent from his 
picture. His ])icture looks like a man defendant would 
say, around lifty years old. He did not rememher whether 
jVIrs. Burnap had stated to him that Mr. Deering was ap- 
proximateh^ sevent\^-five years of age. It would not in¬ 
terest him one wav or the other. He knew that Senator 
Gallinger was approximatelv sevent.v-seven or eighty years 
of age when ^Irs. Burnap was living witli him. When he 
took the photographs of ^Irs. Burnap’s dresser and their 
room he never informed her that he had taken them. 
Whereupon the following occurred: 


By the Court: 

Q. MTiat was the object in taking the pictures! A. My 
object in taking the pictures was first, I have pictures of 
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about every apartment T ever liad, any my second object 
was that T had taken exceidion to the picture of this particu¬ 
lar man, of whom she told me several things that seemed 
of a very questionable nature; consequently, being in my 
boudoir, this particular photogra])h, constantly being car¬ 
ried with her, and I felt if there was aii}^ discussion between 
us of considerateness on my ])art and hers, that 1 was ex¬ 
tremely considerate in never having mentioned that matter 

Q. How long had yon been married at that time? A 
Two months at that time. 

The Court: Proceed. 

He very frequently carried around from place to place the 
camera he took these photographs with. He obtained the 
camera to take the photographs from an office he had been 
occupying at that time located at 808 Seventeenth Street, 
Northwest. He and his wife had never discussed the 
photograph of Mr. Deering being in the boudoir but had 
discussed Mr. Deering. The French corset heretofore 
referred to is one that comes down over the hips and 
158 covers part of the upper lim])s according to the best 
of his recollection. He knew that his wife was suf¬ 
fering from rheumatism on the occasion of their stay in 
Bennington at the time her night dress slipped from her 
shoulder and knew that it was necessary that she be assisted 
out of bed. She could get up herself in bed with difficulty. 
He does not remember whether he met ^Ir. Guerin in New 
York City the morning he and his wife sailed for France 
and does not rememl)er whether Guerin accompanied him 
from Washington to New York on the 1 A. M. train. He 
does not remember whether Guerin sailed for France at 
the same time he did or not. Plaintiff continually made 
remarks derogatory of American women until defendant 
remarked that after all they were })oth born in America. 
She had made such remarks continuously in New York— 
perhaps twenty times on Fifth Avenue alone. In Benning¬ 
ton likewise. Some of the tyi>e of remarks were that 
American women looked so ridiculous; the way they dressed 
was sort of ridiculous; that they had the funniest hats you 
ever saw in your life—that type of remark. 

Defendant was contemplating a trip hack to Paris again 
in the spring of 1925. He expected to go about the end of 
June. He knew that his case was set for trial in June in 
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Vermont. The case was tried early in June. Thereupon 
tlie followin." occurred: 

Q. When did you leave Paris in ^larch, 19251 A. I 
left France—T do not recollect exactly; T should sav a dav 
or two later, perhaps; a day and a half later. 

Q. Did you leave Paris the evenins: of March 13 or not ? 
A. T left Paris the evening of ^larch 13. 

Q. Did you leave alone? A. T left alone, as T recollect. 

Q. Do you know or not, sir? A. 1 think T left 
alone. 

159 Q. Did you sail to America alone? A. 1 do not 
recollect. 

Q. Where were you from the time you left Paris until 

the time vou sailed? A. T was on the wav to the coast. 

• • 

Q. Where did you sail froin? A. T do not recollect, hut 

T know what vour are trvinff- 

• • 

Q. (Interposing!:.) Just answer the question. 

A. T will have to say T do not recollect. 

Q. Do you recall what station you left Paris from? A. 
I do not recall what station T left from. T left at midniijht, 
T remember. 

Q. And you recall the boat you sailed on? A. T do not 
recall the name of the boat T sailed on, but T am inclined 
to think it was the German Line T sailed on. 

Whatever the classes were on this boat, defendant was 
not sailing on what they considered first class on that boat. 

Thereu])on, on cross examination, defendant testified: 

When he left France for the United States in March 
1925, he departed from Paris at midni<>:ht and did not sail 
first class. AVhen he was preparing to go back to France 
the end of June 1925, he learned plaintiff was not in Paris. 
Later he found out that she was in the Xbiited States, lie 
does not know that it was in June that he learned this fact. 
Tie continued to pay the bills at the Flysee-Bellevue Hotel 
until August following because he did not know but that 
she was returning there. He discussed the ])ronuptial con¬ 
tract, by request of plaintiff, with plaintiff’s Paris lawyer, 
one Romaine Palmer of Coudert Brothers. He requested 
said Palmer to do so as soon as possible whatever plaintiff 
wanted. He has never paid for the meals his wife had 



GEORGE BURNAP VS. JEANNETTE G. BURNAP. 


95 


in Paris and has not paid anything for her maintenance 
since May 30, 1925. She has never asked for maintenance, 
and lie has been nnahle to pay her since that time. 
160 He has not known where she has been. He received 
and replied to her letter of August 9, 1925; both gave 
forwarding addresses but she knew where he was. 

Thereupon on Re-Direct Examination defendant testified: 

He had a camera in his office because it is part of his 
regular work. It is part of his office apparatus. He has 
several cameras in his office for different purposes. From 
JMarch 13,1925, until he sailed from France he was stopping 
enroute to inspect a piece of statuary for a client. There¬ 
upon on Re-Cross Examination defendant testified that the 
statuary was located at Mor, which is a night’s ride from 
Paris in a westerly direction. These facts do not refresh 
his recollection as to the port from which he sailed. There 
is no concealment of the port he sailed from. It is on the 
AVest Coast of France. 

Thereupon on further Cross Examination plaintiff testi¬ 
fied: 

Her yearly income at the time of her marriage was $3,- 
300.00. It is now between $3,500.00 and $3,700.00 yearly. 
She is forty-four years of age. 

Whereupon the plaintiff testified as follows: 

Mr. Deering was seventy-six years of age when he passed 
on which was a few months ago. She has seen Mr. Guerin 
in the court house during the last two or three days. 

Whereupon the plaintiff testified on Re Cross Examina¬ 
tion as follows: 

She had known Mr. Deering ever since she had been in the 
Gallinger family. Mr. Deering was a married man and 
he gave her a bracelet in 1917 which she wore. She pre¬ 
sumes and hopes that she wore it after she married de¬ 
fendant. 

Whereupon the following occurred: 

The Court: Are you intimating any improper relations 
between the witness and Air. Deering? 
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Mr. AVattawa: I do not say they are improper; I 

161 say the re})orts were such as to give cause for com¬ 
plaint. 

Tlie (^onrt: T should like to know whether your client 
takes that position or not. 

Air. Wattawa: I do not think we can, definitely. 

The Court: Verv well, 1 mav say this, that whatever 
may he my decision in this case, there liave been things de- 
veloped in this that miglit give ground for the relief; in 
other words, certain testimony of plaintitf is snnicient to 
give relief even if I should feel that the proof as to the 
situation up to the time of filing tlie hill were not sufficient. 

Thereupon the following occurred: 

Air. AVampler: This is a suit for maintenance, not di¬ 
vorce. 

The Court: AVhich case! 

Air. AVampler: This present case that your Honor is 
hearing. 

The Court: Then I misunderstood it, I thought it was a 
suit for limited divorce. 

Air. AVampler: No, sir; here is the prayer of the bill 
(reads prayer of bill of complaint). 

Thereupon the following occurred: 

The Court: I did not know the allegations of your bill 
were for maintenance, but thought it was for limited di¬ 
vorce. Then 1 will take briefs on the question. 

Thereu])on the hearing was concluded. 

Thereafter briefs were submitted by respective counsel 
and subsequently the court rendered its decision. 

Be it further remembered, that the foregoing contains the 
substance of all the evidence given in the hearing of this 
case, and each of the exceptions stated to have been taken 
by the attorney for the defendant, George Burnap, was so 
taken and duly allowed and ruled by the Court, and in order 
that each and every thereof may be preserved and made of 
record, this statement of evidence is duly stated, a])- 

162 proved, and signed, and ordered to be made of record 
in the above entitled cause this 15th day of Decem¬ 
ber 1927. 

By the Court: JENNINGS BAILEY, 

Justice, 
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IN THE 


Court of ^ppealo,l9iotrtct of Columfita 


Jaxuauy Tkrm, 1928. 


No. 4706. 


Geojuie Burnap, Appellant, 
vs. 

Jeannette G. Burnap, Appellee. 


BRIEF FOR APPELLANT 

This appeal is taken from tlie Supreme Court of the 
District of Columbia respecting a decree filed June 24, 
1927 (Record, page 23) in said Court adjudging that 
the appellee (plaintiff below) had established the alle¬ 
gation of her Bill of Complaint; that appellant (de¬ 
fendant below) is a resident of the District of Colum¬ 
bia and that he failed and refused adequately and 
properly to support the ai3i)ellee; and ordering appel¬ 
lant to pay appellee $100 monthly, as of June 15, 1927, 
as permanent maintenance and support, to pay appel¬ 
lee’s counsel the sum of $500 for services in said lower 
court, to pay $100 to a Special Master heretofore ap¬ 
pointed, to pay $25 for stenographic expense incurred 
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by said Master, and to pay costs to be taxed by the 
Clerk. 

The appellant contends that said Supreme Court 
erred as follows: (Record, page 26) 

(1) In ruling that appellant is a resident of the Dis¬ 
trict of Columbia: 

(2) In assuming jurisdiction of this cause; 

(3) In refusing to hold that the provisions of the 
pre-nuptial contract existing between appellant and 
appellee precluded recovery by appellee; 

(4) In refusing to hold that appellee deserted ap¬ 
pellant prior to the filing of this suit; 

(5) In holding that appellant has failed and refused 
to adequately and properly support plaintiff; 

(6) In ordering appellant to pay $500 counsel fee 
for appellee, $100 to the Special Master, $25 for steno¬ 
graphic services, and costs of suit; 

(7) In refusing to render a decree in favor of ap¬ 
pellant and against appellee; 

(8) In rendering a decree in favor of appellee and 
against appellant ordering him to pay appellee $100 
monthly as permanent maintenance and support as of 
June 15, 1927. 

UNCONTESTED PARTICULARS 

It is admitted by the pleadings and testimony that 
both parties are citizens of the United States and were 
married on December 5, 1924, in Paris, France, no 
children being born of the marriage. After their mar¬ 
riage, the parties livxM together as husband and wife 
in Paris, France, in the District of Columbia, and else¬ 
where in the United States. On December 4, 1924, the 
parties executed a pre-nuptial contract in Paris, 
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France, a copy of which is attached to appellant’s An¬ 
swer as Exhibit *‘A”, with English translation at¬ 
tached thereto as Exhibit “B” (Record pages 10 to 
Ki). The married life of the parties lasted about three 
months. The ai)pellee (wife) had been married be¬ 
fore (Record pages 1-16). 


RESIDENCE OF APPELLANT, AND JURISDIC¬ 
TION OF THIS CAUSE 

The appellee alleges in her Bill of Complaint that 
she is a resident of the State of Virginia, and that 
appellant is a resident of the District of Columbia. 
The appellant in his Answer does not controvert the 
allegation respecting appellee’s Virginia residence, 
but denies that he is a resident of the District of Co¬ 
lumbia and avers that he is a resident of Paris, 
France. It follows, therefore, that if the evidence 
sustains api)ellant’s averment, said lower court was 
without jurisdiction of this cause, both parties being 
non-residents. The lower Court ruled that at the time 
of the marriage, appellant was domiciled in the Dis¬ 
trict of C-olumbia, and that he had not established a 
change of domicile, to which ruling appellant duly ex¬ 
cepted (Record, page 41). 

It is stated in 30 Corpu^s Juris, page 1081 under 
Residence of Parties, in actions for maintenance: 


“It is generally deemed necessary and sufficient 
that one of the ])arties be a bona tide resident of 
the State wherein the action was instituted. Under 
this rule, suit may be brought by a non-resident 
wife against a resident husband, or by a resident 
wife against a non-resident husband where the 
husband is served with process within the juris- 
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diction wherein suit is brought, or where he has 
property within the jurisdiction; but suit may not 
be brought by a non-resident wife against a non¬ 
resident husband .' ^ 

In the case of Tohnan vs. Tolman (1 D. C. Appeals 
299) the plaintiff wife was admittedly a non-resident, 
being a resident of the State of Massachusetts. She 
brought suit for maintenance in this jurisdiction and 
objection was made that the Court was without juris¬ 
diction in view of the fact that the wife was a non¬ 
resident. The Court stated: 

“The husband resides here and is therefore sub¬ 
ject to the jurisdiction of this Court.” 

This statement of the Court is significant, showing 
very clearly that the Court possessed jurisdiction only 
because of the residence of the husband in the District 
of Columbia, and it is clear, therefore, that if the hus¬ 
band were not such a resident, the Court would lack 
jurisdiction. It is important to note that Equity Rule 
18 of the Rules of the Supreme Court of the District 
of Columbia (192()) provides that a Bill in Equity shall 
contain, among other particulars, “the full name, when 
known, of each plaintiff and defendant and the citizen¬ 
ship and residence of each party.” 

In Schrader r. Schrader^ 36 Florida 502, the Court 
stated: 


“It is not necessary that a wife be a resident 
of the State in order to maintain a Bill against her 
husband for alimony where the husband is a resi¬ 
dent.*^ 
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It is respectfully submitted that the residence of 
the parties in this Equity Action is fundamental to 
give jurisdiction, and that an Plquity Court is power¬ 
less to act in a cause of this character when neither 
parly is a resident of the jurisdiction to which that 
Court is accredited. 

In conjunction with this matter it is imperative to 
ascertain the meaning of the term ‘‘residence,” partic¬ 
ularly as intepreted in the District of Columbia. 

The Cyclopedia of Law and Procedure (Volume 34, 
at page 1()48) defines residence as “the place where 
one’s habitation is fixed without any present purpose 
of removing therefrom; domicile; an established abode 
fixed for a considerable time; a place where anything 
rests permanently—the home or habitation fixed in 
any place without a present intention of removing 
therefrom; a fixed and permanent abode, as contra¬ 
distinguished from a mere temporary locality of ex¬ 
istence; the place where a person lives and has his 
fixed, permanent home and principal establishment.” 

This same authoritv defines a resident as one “who 
dwells or resides permanently in a place or who has 
a fixed residence as distinguished from an occasional 
lodger or visitor;—a person coming into a place with 
intent to establish a domicile or permanent residence, 
and who in consequence actually remains there.” 

In Rohwson v. Morrison (2 D. C. Appeals 105) the 
Court held that “a person who lives with his family 
in a state adjoining this District and is a voter in such 
state, but who has his place of business here where he 
is engaged daily during business hours and during 
that time is subject to service of process each day, is 
a non-resident within the meaning of the attachment 
laws.” 
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In the case of Downs v. Downs (23 D. C. Appeals 
381) the Court said: 


“III this District in a divorce suit in which is in¬ 
volved tlie (piestioii of \vliether the complainant 
was a resident of this District or of the State of 


Marvland at the time the suit was instituted, the 
matter of residence will be regarded as tJie equiv¬ 
alent of domicile; and in contemplation of the 
laws of both jurisdictions residence reipiires and 
implies a iixed place of abode with intention to 
remain permanentlg or at least indefinitely. In 
suits relating* to taxation, right of sulTrage, <U- 
vorce, limitation of actions, etc., the term ‘resi¬ 
dence’ is used in the sense of ‘legal’ residence, 
that is, the ])lace of domicile or permanent abode, 
as distinguished from the ydace of temporary resi¬ 
dence. Where in a divorce suit the question is 
as to whether the complainant, the husband, was 
a resident of this District at the time he brought 
the suit, as required by the District of (Columbia 
code, and it appears tliat for a year or two prior 
thereto, he lived part of the time in this District 
and part of the time in Maryland, and in the 
latter jurisdiction he registered as a voter and 
voted, he cannot be said to have been a resident 
of the District within the meaning of that sec¬ 
tion.” 


In Cheever vs. Wilson (6 D. 0. Appeals 149) it was 
decided that “a person’s domicile is that place in 
which he has taken up his permanent residence, and to 
which, when he is absent from it, he has the intention 
of returning.” 

In Schouler’s Marriage and Divorce (Volume 2, at 
Section 1498, et seq) it is stated: 

“The requirement of residence is equivalent to 
domicile, and legal residence means legal resi- 
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deuce or domicile. Residence is not satisfied by 
a mere temporary stopping in the jurisdiction.” 

The testimony showed (Record, pages 13, 31) that 
appellant was born at llopkinton, Massachusetts; that 
he is a city planner by profession, and that he went 
first to Paris in 1906, proceeding there many times 
thereafter, perhaps fifteen times, at intervals of a 
year, sometimes oftener. His juirpose in going to 
France was to go to school there, and to do business 
there. He speaks and writes French, and took an ad¬ 
vanced degree in city planning from the University 
of Paris. His marriage to appellee took place in 
Paris, and he had had business in PT’ance previously. 
At the time of this marriage in P^rance, he formed 
an association for two years with a partner in Paris, 
^Ir. Jaccpies (Ireber, of PT’ench nationality, architect, 
to follow city planning and architecture, the formal 
contract of association having been dated January 1, 
and February 1, 1925, and having been executed and 
officially registered at the Government office at Paris. 
This contract was made up in December, 1924, and 
was signed by appellant at that time before he left 
Paris. A translation of this contract appears on pages 
32 and 33 of the record. 

It will be noticed by reference to this translation 
that at the time of the execution of this contract, which 
was shortly after the marriage and long before this 
litigation, appellant was, according to this agreement, 
“living at Paris, 2 Rue Montaigne” and that he “had 
extensive personal relationships in the American col¬ 
ony in Paris,” and that Greber’s organization was 
to facilitate appellant “in the exercise of his profes¬ 
sion of architect in France.” It will be noticed fur- 
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llier that this association is still in existence under 
a continuation of that contract in the form of a new 
contract executed at Paris P^ebruary 1, 1927, and like¬ 
wise officially registered there, providing for a re¬ 
newal of the association with Greber for a further 
period of two years. (Kecord, page 33.) In this 
agreement of renewal the appellant’s residence is 
given at 14 Ivue des Ursulines, Paris. The organiza¬ 
tion and offices of this partnership were, of course, 
in Paris, and domicile for the execution of the con¬ 
tract was elected as at 30 Avenue Malakoff, Paris. 
The contract is still in existence. 

The testimony showed further (Record, page 34) 
that appellant had living cpiarters at the time of the 
trial herein at 84 Boulevard Garibaldi, Paris, consist¬ 
ing of five rooms and l)ath, leased unfurnished and 
furnished with furniture purchased by him in Paris, 
and that he had various personal things belonging to 
him in this apartment. Immediately before taking over 
these quarters, he had quarters at 14 Rue des Ursu¬ 
lines, Paris, consisting of three rooms, rented un¬ 
furnished and furnished by him. These quarters were 
taken up in January, 1925, and he has been paying 
rent thereon since (Record, page 37). Previously 
thereto he occupied quarters rented by the month at 
the Elysee-Bellevue Hotel, Paris, where appellee was 
then living. He had bank accounts in different banks 
in Paris, and had such accounts when this suit was 
instituted, and at the time of his marriage herein, and 
prior thereto. He has brought suit for divorce in 
Paris. 

It was shown by appellee’s own testimony (Record, 
page 30) that on December 14, 1924, one week after 
the marriage, she and appellant sailed from France, 
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arriving in the United States on December 21, 1924, 
and that they remained there nntil February when 
they sailed back to France. While in the United States 
at that time, they resided as husband and wife in the 
District of Columbia, in Bennington, Vermont, and in 
New York. From marriage nntil separation, she and 
appellant lived wholly in hotels. Whenever they hap¬ 
pened to be in Washington, she and appellant always 
occupied a furnished apartment at the Powhatan Hotel 
which appellant told her then was rented by the day 
(Record, page 31). It appears further from appellee’s 
own testimony (Record, pages 31 ; 41) that she and ap¬ 
pellant stayed twenty-four hours when they first ar¬ 
rived in AVashington on this occasion, afterwards go¬ 
ing to New York where they stayed for about ten days. 
AVhile in New York, appellant left appellee several 
times to go to other places including Washington, 
rejoining appellee later in New York. She and ap¬ 
pellant last lived tof/efher in Paris at tJte Elysee-Belle- 
rue Hotel (Kecoi’d, ])ages 31; 88). At the time of, and 
before this marriage, appellee herself had a bank ac¬ 
count in Paris and owned French securities of a prin¬ 
cipal of originally twenty thousand francs which she 
gave later to her sister. 

The appellant went to school in Paris in 1908 off 
and on during one year. Prior to his marriage he 
liad business in Prague (Record, page 35). 

The Record shows further (page 34) that upon 
leaving Paris in March, 1925, on business, appellant 
gave appellee a forewarding address. National Press 
Club, AVashington, which consisted then of club rooms 
and living room, such address being given because 
appellant had no American address. He and appellee 
never received any friends in AA’^ashington, or had a 
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reception day here, or occupied any house here, or 
liad an “at home” liere, or occupied quarters at the 
Walker Hotel. He had no residence in Washington. 
He never told appellee where he wanted to conduct 
his business, and he never told her that he was in busi¬ 
ness in AVashiugton at the time ot* the marriage (Rec¬ 
ord, page 30). 

It is shown further (Record, page 36) that after 
the execution of the aforesaid contract with Greber, 
appellant began immediately to close up his affairs in 
America, and attempted to develop work in relation 
to that contract, and he and Greber had conferences 
together, and interviewed clients together in the 
United States. He saw (ireber anv number of times 
before the contract was made. Appellant’s idea was 
not to conduct all the work in Paris but to continue 
some work in the United States, and sometimes his 
partner does work there (Record, page 36). The ap- 
[^ellant testified before the Special Master in June, 
1926, that he has counsel to handle his Paris business 
(Record, page 61). 

Sometime in 1924, appellant entered into a contract 
with the Everett Orchards at Bennington, Vermont, 
to do a certain piece of work, such contract being in 
the nature of a temporary appointment as Vice-Presi¬ 
dent. In 1926 this contract was finished, and another 
man was appointed in that position. Appellant has 
been to Bennington a few times in 1927 under no em¬ 
ploy to inspect some work for which he received no 
compensation. (Record, page 36.) 

After the execution of the above agreement of as¬ 
sociation with Greber, appellant obtained a contract 
from the City of St. Joseph, Missouri, to last three 
years, which is still in force. (Record, page 36.) 



11 


If appellant was in Paris in 1925, it was in the fall 
of that year. lie was there a^ain in the late sum¬ 
mer of 1929 for ahont six weeks. (Record, paj 2 :e 88.) 

The appellant has obtained no income nnder the 
(Ireher contract executed early in 1925 (Record, page 
40) because they were nnahle to get business there- 
nnder in 1925 in spite of their efforts. They made 
a great deal of effoil to get work, and worked con¬ 
stantly to get business nnder this contract, but busi¬ 
ness sim])ly was not obtainable. The Everett con¬ 
tract began in 1924 and is no longer in existence, hav¬ 
ing terminated in 1929. 

Appellant now has, and has had an office in St. Jo¬ 
seph, Missouri, for about ten years. Tie now has a 
contract Avith the (hty of St. Jose])h, Missouri, and 
had a in-evious contract with the same city about seven 
years ago. He has now no work in the District of 
Columbia, and has had none tliei’e for five or six A^ears 
and since he Avas married. 

The appellant established an office in Paris (Record, 
page 40) because it is cheaper, is an art center, drafts¬ 
men and highly trained designers are easier to obtain 
and cheaper than in the United States, and appellant 
can conduct AA’ork in any part of the Avorld as AA^ell, 
from Paris as from Washington. His Avork has not 
been in the District of Columbia. Quality of help, 
liAung conditions, and office rents are cheaper in Paris, 
employees being at least 50^ cheaper, and appellant 
has much greater facilities in Paris than in the United 
States for the folloAving and deA^elopment of his pro¬ 
fession. When appellant is in Euro]ie, his travelling 
is ahvavs in Franco. His associates and friends are 
all in Paris. He has been to no other countrv for six 
or seven years. His business is not in any one place, 
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but is everywhere and scattered, some having been 
in Vermont, Xew York, Missouri, Iowa, South Caro¬ 
lina, his office being merely a central point. His work 
is ditlerent from other business, being practically all 
that which takes him to other cities, the words, “city 
planning’’ implying that it will take him to other 
cities. 

The undisputed testimony shows that from March 
13, 1925, when appellant left for the United States 
until the following August, apj)ellant maintained 
(piarters for the appellee at the Pjlysee-Bellevue Hotel, 
Paris, where they were living at the time of his said 
departure on business. (Record, page 88.) At that 
time of departure, he paid up at that hotel to the 15th 
of the month for their joint accommodations, and paid 
in advance until the first of the following month. He 
made arrangements to retain a room there until the 
time of his return, and instructed the hotel to send 
him bills from time to time for appellee’s accommo¬ 
dations (Record, page 88). The history of individual 
payments which he made thereafter to this hotel for 
these accommodations for appellee is set forth in de¬ 
tail hereafter in the section of this brief dealing spe¬ 
cifically with his support of appellee. 

It is incontestable that the appellee actually used 
these quarters, and she advised the appellant by a 
letter received by him early in June, 1925, from her in 
Paris that “I used the room (at this hotel) Wednes¬ 
day and Saturday nights which nights I am at present 
staying there.” (Record, page 89) Appellee also tes¬ 
tified (Record, page 54) that she “occupied the room 
at the Elysee-Bellevue Hotel placed at her disposal 
by defendant (appellant) while she was in France 
after defendant’s departure. She did not pay for this 
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room.” The management of this hotel wrote appellant 
Oil May 12, 1925 (Kecord, page 90) sending “the bill of 
Mrs. Burnap for the month of April last, according to 
your wish expressed to us before your departure.” On 
May 20, 1925, appellee herself wrote appellant using 
on her stationery the addi’ess of this hotel. (Record, 
page 90) AVhen appellee was not at this hotel, she was 
in the suburbs of Paris at Ville d’Avray where appel¬ 
lant provided her with full board and room from March 
15, or 1(), 1925, to Alay 8, 1925, by reimbursing her for 
what she had paid therefor as soon as she transmitted 
the bills to him (Kecord, page 90). 

These accommodations were continued by appellant 
for appellee during this long period of time and after 
appellee had disajipeared in Alay, 1925, and after ap¬ 
pellant had ceased to know of her whereabouts, be¬ 
cause appellant upon leaving had agreed to rejoin ap¬ 
pellee in Paris and he “did not know but what she 
was returning thei’e” (Record, pages 88; 94) Appel¬ 
lee herself testified (Record, page 54) that when appel¬ 
lant left Paris in March, 1925, he stated he would re¬ 
turn in about three months. It was further testified 
in greater detail by a])pellant (Record, page 84) that 
on this occasion he and appellee had an agreement that 
he would come back and rejoin appellee in Paris in 
ai)pi*oximately three months or early the following 
summer, this also being understood in all of their cor¬ 
respondence, (Record, page 88) and that he had made 
all arrangements in June, 1925, so to return to Paris 
to rejoin appellee when he learned that she had dis¬ 
appeared (Record, pages 84; 97) without communica¬ 
tion with him so that he did not know where she was. 

Of importance is the fact that appellee herself re¬ 
marked, (Record, page 85) when she and appellant 
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were last together in France, that she was never com¬ 
ing back to the United States again (Kecord, pages 85; 
86 ). 

It is obvious from the statements of fact and law 


given above that Paris, France, was the matrimonial 
domicile of the parties, and inclusively the domicile of 
the ai)pellaiit; that Paris, France, was his domicile and 
residence even prior to his marriage to appellee; and 
that Ihiris continued to be his domicile and residence 


through the time of the institution of these proceed¬ 
ings on July 2, 1926, and through the time of the trial 
of this cause; that therefore he was not, and could not 
have been, a resident of the District of Columbia on 
said July 2, 1926, in the manner and sense of perma¬ 
nency re(|uired by the above quoted legal authorities, 
or in any manner or sense whatev^er; and that there¬ 
fore the Sui)reme ('ourt of the District of Columbia 
was without jurisdiction in these proceedings, both 
parties being non-residents; and it is respectfully sub¬ 
mitted to this Honorable (/ourt that the learned trial 


judge erred in ruling otherwise. 


THE DESERTION OF APPELLANT BY 

APPELLEE 

In his Answer the ap|)ellant denied that he had de¬ 
serted the appellee, but averred that, on the contrary, 
the appellee had deserted him, (Pecord, j)age 5) and 
evidence sustaining a])j)ellanUs averment was sub¬ 
mitted during the trial. The lower court, however, 
made no ruling upon this vital point. 

The testimony revealed the following facts: 

The ])arties sailed back to h^rance in February, 1925, 
and u[)on their arrival took up quarters at the Elysee- 
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Bellevue Hotel, Paris, (Record, page 45). About 
March 13, or 14, following, appellant was obliged to 
leave Paris for the United States on business. He 
planned to return to France before that following 
summer, and believes that he and appellee had set his 
return at three months. At any rate, it was under¬ 
stood distinctly between himself and appellee at this 
time, and in all of their correspondence, that he would 
rejoin apj)ellee in Paris the following summer. He 
told api)ellee and she knew distinctly that he was going 
to the United States (Record, page 86) He did not 
give her or want her to know the name of the boat that 
he was sailing upon because he was traveling second 
class, and he did not want her to know that he was in 
difficulty financially. En route to the West Coast of 
France to sail to the United States, he stopped to in¬ 
spect some statuary at Mor, France, which is a night’s 
ride from Paris in a westerly direction. Appellant 
could not recall, at the time of the trial, exactly from 
which port on the West Coast of France he sailed 
(Record, page 95); he tliinks he sailed on the German 
Line (Record, page 94). 

At the trial, appellee endeavored to make a point of 
some kind ov^er the fact that when appellant left their 
hotel in Paris on this occasion to sail, it was between 
11:30 and 12:00 P. M.; that she is familiar with Paris 
and knows that trains for seaports leave the 8t. Laza¬ 
rus station there, and that she found no trains left this 
station for Havre or Cherbourg later than a little after 
10 o’clock P. M. The insinuation ai)parenlly was that 
a])pellant did not proceed to a seaport to sail, although 
appellee admitted that she knew that eventually he 
was going to America (Record, page 46). Upon cross- 
examination, she admitted, however, (Record, page 51) 
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that she thinks some trains also run to Calais, a French 
seai)ort, from the Gare dii Xord, Paris; also that trains 
may possibly run to Bordeaux, seaport, from the Gare 
des Jnvalides, Paris; also that trains do run to Mar¬ 
seilles from the Gare de Lyon, Ihiris; also that trains 
may run to seaports from Gare Montparnasse, Paris, 
She admitted further (Record, i)age 51) that she did 
not accompany appellant to the station upon his de¬ 
parture from Paris at this time, and did not leave her 
room, nor did she ask or suggest going with him. 

The appellee testified that appellant on leaving 
Paris at this time gave appellee the Xational Press 
Club, Mhishington, as a forwarding address, (Record, 
page 4G). lie also gave appellee a check for $100 
which she cashed later. She had money on hand when 
he left (Record, page 51). Appellant told appellee, 
upon leaving (Record, page 46) that he had arranged 
for the hotel bill where they were stopping, and said 
that he had arranged for her to have a room on the 
mezzanine floor at this hotel and that he had paid for 
it a month in advance. Before her marriage to appel¬ 
lant, she had occupied a room on the mezzanine floor of 
the same hotel. (Record, page 51). Upon his depar¬ 
ture he paid up there to the 15th of the month for their 
joint accommodations, and made arrangement to re¬ 
tain a room there until the time of his return. He 


paid the bill in advance and instructed the hotel to 
send him bills from time to time for appellee’s accom¬ 
modations (Record, page 88). 

According to appellee’s own testimony (Record, 
page 46) she heard from appellant by cable received 
April 3, 1925, in French, as follows: 

“Photographs received. Hope all goes well. 
George.” 
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Appellee also testified that she received another 
cablegram from him about April 12, 1925, saying: 

“No letter from you. Hope all is well. Easter 
wishes.” (Kecord, page 51) 

It is important to note that appellant complained 
in his cable of April 12 that he had not received a 
letter from appellee—a full month after his departure. 
The appellee herself testified that she sent appellant 
no cables in reply to his cables to her after his arrival 
in the United States (Record, page 52). 

The appellee further testified (Record, page 51) that 
at the time of appellant’s said departure from France, 
it was understood that she would take up her quarters 
ind(‘(initely in a pension in a suburb of Paris where 
she would have full board and room at appellant’s ex¬ 
pense. She did take up these quarters a few days 
after his departure, going to Ville d’Avray, a pension 
in a fashionable suburb of Paris bevond Versailles, but 
she remained there only until about May 8 following. 
She was supplied, so she testified, with complete board 
and room out there while she was there from March 15 
or 1() to about May 8, 1925. She paid the bills there¬ 
for, and then sent them to appellant who then reim¬ 
bursed her in full (Record, page 51). In addition to 
her quarters and board at Ville d’Avray appellant had 
also retained a room for her at the Elysee-Bellevue 
Hotel in Paris which she occupied from time to time 
until she sailed for the United States in May follow¬ 
ing. During most of the period from the time appel¬ 
lant left Paris on starch 13, 1925, until appellee her¬ 
self left Paris in May, appellant provided quarters 
for her at said Elysee-Bellevue Hotel, so she testified, 
and also reimbursed her for her board and room ex- 
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penses in the suburb of Paris at Ville D’Avray. The 
total of the latter item was about 2800 francs. Appel¬ 
lee received this reimbursement from appellant some¬ 
time in July, 1925 (Record, pages 48; 51). 

The appellee testified (Record, page 46) that she 
herself left Paris on ]\Iay 30, 1925, arriving in the 
United States on June 7, 1925, and that from the time 
appellant left Paris on March 13, 1925, up to the time 
she left she received money from appellant for two bills 
she sent him, one covering purchases made by appel¬ 
lant before his departure for the United States, and 
one for photographs of herself which she sent appel¬ 
lant, the photographs havdng been taken at appellant’s 
insistence. It is submitted that appellant’s insistence 
in this direction was clearly indicative of his affec¬ 
tionate regard for appellee, showing that during his 
enforced absence he wanted her likeness near him. 


Appellee endeavored to make a point at the trial by 
saying that she had received no money before she left 
Paris for meals, incidentals, clothing or other expenses 
(Record, page 46), and explained in this connection 
that she had informed appellant that she had had extra 
meals during the time she was at Ville d’Avray for 
which extra meals he had not reimbursed her (Record, 
page 52). Upon examination (Record, page 48), she 
was obliged to add that she thinks she mentioned 20 
francs a dav for two davs a week from ]\larch 16 until 
May 8, 1925. The franc was then worth about 5 cents, 
so calculation discloses that appellee’s bitter complaint 
is over a matter of between $16.00 to $20.00 which she 
spent on herself and for which she was not reimbursed. 
The attention of this Honorable Court is invited to the 
fact that during all this time, she herself had an in¬ 
dependent and personal income of $300 monthly (Rec- 
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ord, page 56). She never gave appellant a specific 
figure for this account, but merely wrote him on May 
26, 1925: (Kecord, page 55) 

“During the eight weeks I was there (Ville d’Avray) 
my meals in town (Paris) amounted to about 25 
francs, two times a week. 1 neglected to tell you that 
when 1 sent the bills.” 


Of course, this letter reached the appellant after the 
appellee had abandoned the matrimonial domicile in 
Paris on May 30, 1925. 

At the trial, great stress was laid, and gross injury 
charged, by the appellee, in spite of her generous and 
independent means, over the ti agic fact that appellant, 
during the press and strain of work, had neglected to 
work out from her rather loose statement just how 
much she had spent upon meals for herself in Paris 
during the time she was enjoying her full board and 
room at the pension Ville d’Avray in the suburb of 
Paris at appellant’s expense—and that he failed to 
reimburse her for such meals, a matter of $16.00 to 
$20.00. Of course, the appellant reimbursed her in 
full for the Ville d’Avray expense, but apparently any¬ 
thing short of double maintenance was deemed insuf¬ 
ficient. Aijpellee was living in absolute idleness, using 
appellant’s funds and conserving her own; she cer¬ 
tainly had the time to calculate exactly and to send 
appellant a speciiic figure. Aside from that aspect, 
however, nothing obliged her to go to Paris at that 
time. She was being comfortably cared for, it is sub¬ 
mitted, at ai)i)ellant’s expense in the suburbs of Paris 
with full board and room. There is no evidence that 


she had the slightest housework to do, or any child to 
care for, or the slightest duty to perform, or anything 
else in the world to do, with no expense to her, in spite 
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of her generous and independent income, and the cry 
raised over this item for outside meals indicates in¬ 
gratitude and utter unreasonableness, and reveals the 
emptiness of her claims against her husband. As a 
matter of fact, as will appear later, for a substantial 
period of time, at this time, running over several 
months, appellee was actually doubly maintained by 
the appellant, with full board and room at Ville 
d’Avray, and accommodations in Paris at the Elysee- 
Bellevue Hotel consisting of a room and the ahility to 
charge her meals on appellant's account at that hotel 
(Record, page 57). 

The other item of incidental expense for which ap¬ 
pellee claims she was not reimbursed by appellant 
(Record, page 5(i) comprised, so she says, a coat and 
suit. (Record, page 52.) But cross-examination 
showed (Record, page 52) that she did not tell appel¬ 
lant of this expense and did not ask to be reimbursed 
therefor, although she intended to ask. At this time 
she and appellant were separated by 3,000 miles of 
water, and certainly he had no means of information 
respecting this matter other than through her. This 
is another instance of a ridiculous and imaginary 
complaint with which no Court should have been both¬ 
ered. And, of course, during all this time she had her 
own independent and fixed income of $300 monthly. 
(Record, page 56.) When she left for the United 
States in May, 1926, she had money for her passage. 
(Record, page 52.) 

It is worthwhile to note that appellee admitted (Rec¬ 
ord, page 45) that from the time they left France 
around December 14, 1924, to the time that they ar¬ 
rived back in France, appellant was not away from 
her three or four nights or a week at the most. The 
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testimony cited heretofore shows the extensiveness of 
appellant’s travelling during that period of time, so 
that it is certain that he must have aranged to be at 
appellee’s side in the fullest measure allowed by his 
duties. 

As stated above, appellee admitted receiving two 
cablegrams from appellant after his said arrival in 
the United States—one dated April 3, and the other 
April 12, 1925. The appellant testified (Record, page 
86) that he arrived in the United States before the 
end of ^larch and cabled appellee at once upon his 
arrival in French as follows: 

(translation) 

“Just arrived. Hope all is going well.’’ 

He then proceeded to Bennington, Vermont, Wash¬ 
ington, and possibly Chicago. He received no letter 
from appellee until after he had cabled her the f//ird 
time, the letter being in French and dated April 1, 
1925. A translation of this letter to her husband, whom 
she addresses with the peculiar characterization of 
“Very dear friend’’, is given on page 86 of the Rec¬ 
ord. It will be noticed that the appellee speaks there¬ 
in of the day when appellant is “coming back to 
Paris.” She does not lose this opportunity to trans¬ 
mit a few bills to the appellant, with the following 
appendage: (Record, page 87) 

“The enclosed bill from the concierge was pre¬ 
sented the day after you left the hotel. The other 
is for the pictures sent to you. I have a receipt 
for those we both ordered.” 

The next communication received from the appellee 
was dated May 20, 1925, about seven weeks later and 
was written from the Hotel Elysee-Bellevue where ap- 
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pellaiit was maintaining accommodations for appellee. 
This letter appears on i)age 1)0 of the Record and its 
opening sentence as follows is significant 

‘‘I am enclosing the hills from my stay at Ville 
(RAvTay, amonnting to 2875.25 francs.’’ 

This is expense which was incurred by appellee for 
hoard and room in the suburbs of Paris as stated 
heretofore, for which appellant reimbursed her in full. 

The next communication which appellant received 
from appellee was dated May 26, 1925, at Paris, and 
of course contained the customary request for money, 
in the following form heretofore mentioned: Record, 
page 55) 

‘‘During the eight weeks T was there (Ville 
d’Avray) my meals in town, (Paris) amounted 
to about 25 francs two times a week. I neglected 
to tell you that when I sent the bills.” 

The testimony showed (Record page 87) that ap¬ 
pellant had made arrangements and ])reparations for 
rejoining appellee in Paris as understood, when he 
received a cable stating that she was not there. He 
then cancelled his plans for immediate return to Paris. 
It is very important to note in this connection that 
appellee testified to receiving three letters from ap¬ 
pellant in addition to his cables after he left for the 
United States, and that a fetter she received from him 
in June, 1925, advised that he teas coming to France 
(Record, page 54). The appellee testified (Record, 
page 46) that she left Paris on May 30, 1925, arriving 
in the United States on June 7, 1925 She gave no 
reason to appellant for her unseemly departure in 
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violation of their distinct understanding that she 
would meet him in Paris that summer upon his return 
from the United States. As a matter of fact, she sent 
him no information or communication of any kind or 
description at the time of her said departure, and 
thereafter she never told appellant her whereabouts 
prior to the institution of this suit on July 2, 1926. 
(Record, page 87). She did not explain at the trial 
why she had failed to advise appellant by cable or 
otherwise that she was sailing for the United States, 
at the time she sailed. When appellant subsequently 
learned that she was somewhere in the United States, 
he endeavored to ascertain her whereabouts by ask¬ 
ing a mutual friend who told appellant that appellee 
did not want appellant to know where she (appellee) 
was. This mutual friend received notes from appellee 
from time to time (Record, page 88). 

On August 9, 1925, appellee wrote appellant a let¬ 
ter for the first time since her disappearance from 
Paris, quoted in full on page 47 of the Record, be¬ 
ginning : 

‘‘This is to thank you for your letter of June 28 

containing the check. 

It will be noticed by reference to this letter that ap¬ 
pellee states that if appellant wishes to have an in¬ 
terview with her, she will come to Washington for 
that purpose, but she adds that she prefers not to come 
to his office and prefers that the meeting not take 
place in the evening, and emphasizes that she will he 
suitably chaperoned. It is important to note that ap¬ 
pellee gave only a bank address at the bottom of her 
letter, as follows: 
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‘‘Care of National State Capitol Bank, Concord, 
New Hampshire.’’ 

The appellee admitted (Record, page 52) that when 
she gave appellant this New Hampshire bank address, 
she was then in Virginia, and that she gave appellant 
no address in this country, and that from her arrival 
hack in this country iu Juue, 1925, until this suit (July 
2, 1926) the only address for herself which she gave 
appellant ivas a hank address (Record, page 53). It 
is worthy of notice also that when she wrote appellant 
on this occasion, she retained a copy of her letter, 
which copy she used at the trial herein (Record, page 
52). 

The attention of the Court is respectfully directed 
to the character of this communication, as follows: 

From the time appellee left Paris in the latter part 
of Hay, 1925, until the institution of these proceedings 
on July 2, 1926, it was the only communication which 
he had received from her; it gave no explanation of 
her disappearance from Paris, gave a bank forwarding 
address at a place where admittedly she was not liv¬ 
ing, did not disclose her actual whereabouts, and im¬ 
posed conditions for an interview with appellant un- 
marital in character and indicative of desertion on her 
part, namely, that such interview should not be in 
what she believed to be his residence, that it should 
not take place in the evening and that she would be 
properly chaperoned. This character of letter and the 
continued concealment were sufficient to convince ap¬ 
pellant that he had been deserted, and from that date 
and for eleven months following and until the institu¬ 
tion of these proceedings, appellant received no fur¬ 
ther communication from appellee, nor did he know, 
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nor did she make known to him, her whereabouts. 
(Record, page 84). The appellant remarked on the 
stand that he considered as most peculiar this letter 
from her of August 9, 1925, with no word of explana¬ 
tion, no reason why she was in America, her letter not 
telling appellant where she was and making it rather 
impossible to see her alone, and that he saw nothing 
that made him want to meet this woman who had dis¬ 
appeared unless he had some kind of explanation 
from her. (Record, page 84). 

Reference is again made to appellee’s admission at 
llie trial (Record, page 54) that subsequent to appel¬ 
lant’s arrival in the United States, she received three 
letters from him in addition to his cables, and that a 
letter she received from him in June, 1925, advised 
that he ivas coming to France; and reference is made 
again also to her admission that she did not talk to ap¬ 
pellant upon her arrival in this country, although she 
knew the address of the National Press Club which he 
had given as a forwarding address upon his depar¬ 
ture from France. (Record, page 54). 

In Toivson vs. Torvson (49 D. C. Appeals 45) the 
rule was established that ‘‘maintenance is authorized 
only on finding of the husband’s direlection and that 
the liusband has the power to establish the family 
domicile and that it is the duty of the wife to follow 
him.^^ 

Schouler in Marriage, Divorce, Separation and Do¬ 
mestic Relations (volume 2, page 1569), says: 

“A petition for separate maintenance will not 
be granted where it appears that the separation 
was the fault of both parties, as the wife to prevail 
must come into Court and prove that she has not 
by her own fault caused the separation.” 
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Ill this case it is the wife alone who caused and ef¬ 
fected the separation, without explanation or reason. 

In Law Reports Annotated (49 New Series 86) it 
is stated in the footnote: 

“The reasoning upon whicli the misconduct (of 
the wife) is lield to constitute a bar for such re¬ 
covery (maintenance) is that since the suit is 
ecpiitable in nature, the wife, where in fault for the 
separation, does not come into Equity with clean 
liands, since it is her duty to live with her hus¬ 
band, and equity does not sanction the living apart 
of husband and wife where marital bonds have not 
been severed.’^ 

In Fowler vs. Foivler (49 Pacific 589) the Court said: 

“The husband’s duty to support his wife is con¬ 
ditioned upon her not breaking up the matrimonial 
relation without his fault or consent, and there¬ 
fore, if she is living separate and apart from him, 
she must allege and prove that the estrangement 
is without her fault before she can compel him to 
contribute to her support.” 

This case appears directly in point. 

In 30 Corpus Juris, at page 1076 it is stated: 

“The wife will be denied a decree of separate 
maintenance when she has left her husband with¬ 
out just cause.” 

In Droege vs. Droege (52 Missouri Appeals 84) the 
Court stated: 

“The wife is bound to follow the fortunes of 
her husband, and to live where he chooses and in 
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tlie manner and style he may adopt, and to justify 
an aliandonmeiit of the liusband by the wife his 
conduct towards her must have been such as would 
entitle her to a divorce.” 

In Wahle vs. Walde (71 Illinois 510) the Court said: 

‘‘The livinj>: of a married woman separate and 
a})art from her husl)and, in order to entitle her to 
a decree for separate maintenance, must be with¬ 
out her fault.” 

In Angela vs. Angelo (81 Illinois 251) the Court 
said ; 


“Where a wife leaves her husband without suffi¬ 
cient cause, she will not he entitled to a decree for 
separate maintenance.” 

It is obvious that at the time appellant left Paris 
in ^larch, 1925, he was providing a home for the ap¬ 
pellee—their joint home—at the Elysee-Bellevue Hotel 
and that appellee deliberately broke up and abandoned 
this home; that appellant continued to maintain this 
home for several months after the appellee had left it 
without cause by appellant or explanation by her. 
There is no evidence whatsoever, so far as appellant 
is concerned, that the parties would never have lived 
together again prior to the institution of this suit, but 
on the contrary it is clear that appellant had made 
preparations to rejoin appellee in Paris and that such 
preparations were checked by appellee’s disappear¬ 
ance from the matrimonial domicile there and by her 
severance of the conjugal liens. Thereafter she de¬ 
clined to come to what she believed to be appellant’s 
residence in the United States, refused to meet her 
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liusbaiul without a chaperon, definitely destroyed the 
domestic ties and concealed her whereabouts. 

In the case of Undenvood vs. Underwood (50 Ap¬ 
peals I). C. 323) it was decided that a ‘‘spouse unjus¬ 
tifiably deserted need not seek reconcilation, and that 
only grounds for divorce justified desertion.” 

In the case of Hitchcock vs. Hitchcock (15 D. C. Ap¬ 
peals 81) the Court said “where a wife wilfully with¬ 
out just cause deserts and abandons her husband and 
thereafter files suit for separate maintenance, and it is 
not shown that he in any way procured, consented, to, 
or connived at the separation, the husband is under no 
obligation to solicit her return.” 

Tlie above testimony establishes conclusively, it is 
respectfully submitted, that the appellee unjustifiably 
and without the slightest warrant or cause deserted the 
appellant, and that therefore she divested herself of 
her right to support or maintenance, and that she is 
entitled to none, and that the lower Court was in clear 
error in ordering otherwise. 

APPELLANT’S SUPPORT OF APPELLEE 

The api)ellec makes no contention of non-support 
during the time the parties lived together up to March 
13, 1925, aside from the fact that she once mentioned 
that she needed money, and appellant said she could 
go to a hotel and cash a check. She did not specifically 
ask him for money. (Record, page 56.) It also ap¬ 
pears that once in New York she spent some small 
sums of money on herself for incidental expenses, 
mostly her meals. 

The undisputed testimony shows (Record, page 88) 
that when appellant left Paris on March 13, 1925, 
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he gave appellee a check for $100 which she cashed. 
He also paid for accommodations for appellee at this 
hotel (Elysee-Bellevue) from the time he left until 
the first of the following month, in the sum of 785 
francs, a photostatic copy of his check in this amount 
and for this purpose to the order of the hotel, duly 
endorsed and cashed, having been placed in evidence. 

The undisputed testimony shows further (Record, 
page 88) that appellant continued these accommoda¬ 
tions uninterruptedly at this hotel for appellee up 
to the following August and after he had ceased to 
know of her whereabouts, because he did not know 
whether she was in France or America. He did not 
know when he might next hear from her and he had 
agreed to meet her in Paris. He paid upon his de¬ 
parture up to the 15th of the month for their joint 
accommodations and made arrangement to retain a 
room there until the time of his return. He paid the 
bill in advance and instructed the hotel to send him 
hills from time to time for appellee’s accommodations. 
(Record, page 88.) 

The appellant placed in evidence a bill from the 
Elysee—Bellevue Hotel for the months of April, May 
and June, 1925, for 2672 francs for quarters he re¬ 
tained there during this time for appellee, and also 
placed in evidence a photostatic copy of his check for 
that sum, in payment thereof, to the order of this ho¬ 
tel, indorsed by the director of that hotel and per¬ 
forated ‘‘paid.” (Record, page 88.) Subsequently ap¬ 
pellant made a further payment to this hotel to con¬ 
tinue accommodations there for plaintiff up to August 
1, 1925, and appellant placed in evidence a photostatic 
copy of his check in payment for such further accom¬ 
modations, for 2375 francs, dated July 15, 1925, to the 
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order of this hotel, indorsed by the manager thereof 
and perforated. The hotel acknowledged receipt of 
said check by letter to appellant dated July 28, 1925, 
(Record, page 89). 

The appellee used these accommodations maintained 
for her from March, 1925, to the following August, 
and appellant placed in evidence an excerpt of letter 
which he received early iii June, written by plaintiff 
from Paris as follows; 


used the room Wednesday and Saturday 
nights which nights at ])resent 1 am staying there 
until 1 can make suitable arrangements” (Record, 
page 88). 

The appellee testified herself (Record, page 54) that 
she occupied this room placed at her disposal by appel¬ 
lant while she was in France after his departure for 
which she did not pay. 

The appellant placed in evidence a further bill which 
he received sometime during the month of May from 
the Elysee-Bellevue hotel for the month of April, 1925, 
for 1050 francs, for the quarters he maintained there 
for appellee, with accompanying letter of transmission 
from said hotel, as follows: (Record, page 90) 


Paris, May 12, 1925. 


Dear Sir: 

Herewith I take the liberty to send von the bill 
of Mrs. Biirnap for the month of April last, ac¬ 
cording to your wish expressed to us before your 
departure. 

Believe me, to be, dear Sir, 

Yours very truly, 

Elysee-Bellevue Hotel, 

The Directeur Eug. Panaget.’’ 
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The appellant paid this additional bill for 1050 
francs (Record, page 90) 

In addition to these accommodations at this hotel, 
appellant paid for room and board for appellee in the 
suburbs of Paris at Ville d’Avray from March 15, or 
16, 1925, to May 8, 1925, when appellee wrote she was 
staying altogether at the other hotel, by reimbursing 
her when she sent the bill for the accommodations at 
Ville d’Avray, (Record, page 90) and appellant placed 
in evidence a letter received by him from appellee from 
Paris dated at the Elysee-Bellevue Hotel, May 20, 
1925, and beginning: 

“I am enclosing the bills from my stay at Ville 
d’Avray amounting to 2875.25 francs” (Record, 
page 90). 

Appellant also placed in evidence said bills from 
Ville d’Avray totaling 2875 francs, and also placed in 
evidence a photostatic copy of his check to appellee 
dated June 29, 1925, to reimburse her for the payment 
thereof, on Morgan-Harjes, Paris, indorsed by appel¬ 
lee to Bertha D. King, who in turn indorsed it ‘Hor 
deposit.” (Record, page 91). Bertha D. King is 
appellee’s sister, and the fact that appellee gave this 
check to her sister who in turn deposited to her own 
account shows clearly that appellee herself was very 
amply supplied with funds. As indicative of the ap¬ 
pellee’s disloyal and mercenary attitude towards her 
husband and of her scant consideration for him, it 
is recalled that on the stand she bitterly reproached 
her husband, with whom she lived only a few months, 
because he had neglected to reimburse her for said 
$16 or $20, which she had spent upon herself for 
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meals. The testimony later developed, as just stated, 
(Record, page 50) that at the identical period of time 
when she spent this sum of $16 or $20, she was able 
to, and did, make a gift of a large sum of money to 
her sister who was living in idleness at the Elysee- 
Bellevue Hotel, Paris. 

Appellant also placed in evidence a bill dated 
March 20, 1925, which appellee sent him for photo¬ 
graphs of herself taken in Paris at his insistence, in 
the sum of 450 francs, and he also put in evidence a 
photostatic copy of his cancelled check of April 20, 
1925, to the order of appellee, in payment thereof, in¬ 
dorsed by appellee. (Record, page 91.) 

From the time appellant left Paris in March, 1925, 
to May 30, 1925, the only demand for ai)i)ellee’s ex¬ 
penses to which appellant did not accede was for her 
said meals in Paris (aforesaid $16 or $20). From 
May 30, 1925, when she left Paris, up to the time of 
the tiling of the suit, she made no demands upon him 
for maintenance and support, writing him only the 
letter of August 9, 1925, and she made no demand for 
support in that. (Record, page 56.) Appellant has 
been unable to pay her since that time because he did 
not know where she was, although she knew where he 
was. (Record, page 95), and prior to the institution 
of this suit he never declined to contribute to her sup¬ 
port. Appellee sent no more receipted bills for main¬ 
tenance to him for reimbursement and requested no 
more monev from him. Because she made no demands 
upon him after her disappearance from Paris and 
concealed her whereabouts, he was unable to know 
what, if any, support she needed, and it is submitted 
that under such circumstances a husband is fully jus¬ 
tified in assuming that his wife needed and wanted 
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no support from him. Certainly her last communica¬ 
tion to him, said letter of August 9, 1925, (Record, 
page 47) made no mention of support. 

In Tulmati vs. Tolman (1 D. C. Appeals 299) the 
Court said (page 309) with reference to maintenance: 


“To entitle the wife to alimony it is of course 
necessary that she should establish the fact of de¬ 
sertion or ill treatment on the part of the hus¬ 
band, aud that he has refused to maintain her, 
and that she has not been guilty of misconduct to 
afford justitication for the action of the husband.’’ 


The word “and” italicized by counsel indicates 
that all these three conditions must exist to entitle a 
wife to maintenance in the District of Columbia, and 
that one of these indispensable conditions is that the 
husband has refused to maintain her. 

In Corpus Juris in the chapter on Husband and 
Wife, (Volume 30, page 1071) it is stated in effect that 
to entitle the wife to separate maintenance it is neces¬ 
sary among other matters that the husband, possess¬ 
ing the ability to support the wife, has refused to do 
so, having been so requested. 

The evidence is indisputable that prior to May 30, 
1925, the only request for money or maintenance by 
appellee to which a^jpellant did not accede was for 
aforesaid $16.00 or $20.00; that after such date, on 
wJiich she disaj)peared from Paris and thereafter con¬ 
cealed her whereabouts, she made no claim or request 
of any kind upon appellant for support or mainten¬ 
ance prior to the institution of these proceedings, 
alfhough she knew where he was, but he did not know 
where she was, and appellant never refused to main¬ 
tain her. Consequently there never was a request on 
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her part for sui^port, nor was there a refusal on his 
part, these conditions being required by the aforemen¬ 
tioned authorities. 

It is respectfully submitted, therefore, that appel¬ 
lant has not failed and refused adequately and 
I)roperh' to support the appellee, and that the lower 
Court was clearly in error by so ruling in its decree 
filed June 24, 1927. 

RESPECTIVE INCOMES OF APPELLANT AND 

APPELEEE 

1. Income of Appellant 

On July IG, 192G, the following order was filed: 

“Upon motion of counsel for plaintiff (appellee) it 
is by the Court this IGth day of July, 192G, 

Ordered, that the above cause is hereby referred 
10 Lucieii H. Van Doren, as Special Master for the 
purpose of taking testimony and reporting to the 
Court the financial resources and income of the de¬ 
fendant George Burnap (appellant)”. (Record, page 

4.) 

Pursuant to this order, a hearing was held before 
the Special Master, and the testimony thereat ad¬ 
duced is reported on pages 60 to 74 of the Record. 
The Special Master subsequently rendered a report 
which is given in full on pages 16 to 20 of the Record. 
The attention of the Court is respectfully invited to 
the fact that by agreement of counsel said testimony 
and said report can be taken as testimony in this cause 
bearing on appellant’s income and finances only up 
to June 25, 1926, not being binding on the final hear¬ 
ing herein, which began May 5, and ended May 10, 
1927. (Record, page 59.) Such report and testimony 
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rii-e therefore irrelevant in these proceedings except 
as shoAving income up to June 26, 1926, almost a year 
before the trial herein. 


Inasmuch as the brief for appellee will probably re¬ 
fer to said testimony, it may be remarked that ap¬ 
pellant paid $36.06 as total amount for his Federal in¬ 
come tax for 1925, (Record, page 64), that appellant 
was residing at 1741 Rhode Island Avenue Northwest, 
Washington, 1). C., when he was in the city, (Record, 
page 60) and that the Special Master reported (Rec¬ 
ord, page 20) on August 4, 1926, that ‘‘it is fair to 
assume that defendants (appellant’s) annual income 
will run approximately the sum of $6000. per year.” 
At the time this testimony was taken before the Spe¬ 
cial Master in June 26, 1926, appellant was employed 
by the F. H. Everett Company of Newark, Ohio, at 
an annual salary of $10,000, with the understanding 
that he should continue to maintain his office and that 


he would not go out of professional practice, hut this 
contract expired in August, 1926, (Record, pages 19; 
74; 77; 65) and has not been renewed, another man 
having been appointed to that position (Record, page 
77). The ^faster also included in his figures what 
appellant expected to receive that year from the City 
of St. Joseph, Missouri, (Record, page 20) but appel¬ 
lant testified that no payment had as yet accrued to 
him at that time under that contract. He also tes¬ 


tified that he received no income in 1925 except 
under this Everett contract which terminated in 
August, 1926 (Record, page 64). The api)ellant 
further testified (Record, page 67) that his sal¬ 
ary under the Everett contract was as high as it was 
(Record, page 68) because of the understanding that 
he should continue to maintain his office and that he 
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would not go out of professional practice; and that he 
was unlucky until this contract came along. (Record, 
page 69.) 

The Master found that appellant owned no real es- 
state in his own name or in the name of anyone else 
aside from what appellant believed to be a possible 
interest he had in said 1741 Rhode Island Avenue 
which was purchased with $10,000 advanced to ap¬ 
pellant by members of his family which he is obli¬ 
gated to return. A first mortgage of $50,000. repre¬ 
senting the balance of the purchase price stood 
against this property (Record, page 17), and this 
property did not stand in appellant’s name (Record, 
page 65). The Master found further that part of 
this building was rented out, and that on the full $60,- 
000 representing the purchase price of the building 
in question, appellant paid interest at 6% per year, 
in other words the sum of $3,600 yearly; that appel¬ 
lant was not paying on the principal (Record, page 
67); that in addition to paying the expense of the op¬ 
eration of this building, appellant paid out salaries 
to his office force in the annual minimum sum of $5,- 
500, and that there were also certain additional over¬ 
head expenses. The items of yearly salaries paid by 
appellant were: Secretary, $1800.00; Draftsman, 
$1800.00; Photographer, $1200.00; Janitor, $750.00; 
and additional draftsmen at $2.00 per hour. This con¬ 
stituted a skeleton organization (Record, page 66). 
In addition there was expense for books, travel, of¬ 
fice supplies, and appellant believed he would have 
to take on more personnel to handle the Everett con¬ 
tract (Record, page 69). 

The Master found further that appellant owned no 
stocks, bonds or certificates of deposit which repre¬ 
sented money (Record, page 68), and appellant’s tes- 
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timoiiy indicated that his income during the past few 
years (prior to June, 1926) averaged about the sum 
of $4000 net. (Record, page 19.) Specifically, the 
appellant testified that in 1925 his income was closer 
to $3500 than $4000, this latter figure being overstated 
(Record, page 66) and also that his income for the 
first half of 1926 was about $1800.00. Appellant never 
owned an automobile. 


At the trial (May 5 to May 10, 1927) defendant re¬ 
peated that he never owned the premises at 1741 
Rhode Island Avenue Northwest; that he negotiated 
for the purchase but that Elsie M. Perrett made the 
actual purchase and that the title is in her name. He 
repeated that his relatives advanced $10,000 which 
was paid on the purchase price of $60,000, and a mort¬ 
gage given for $50,000. It was not applicant’s money 
that bought these premises, and he is obligated to 
return the $10,000 advanced. He pays interest of 
$3600 yearly on the entire indebtedness of $60,000. 
^liss Parrett collects the rents from the tenants of 
these premises (Record, pages 39; 41; 65). 

Appellant further testified at the trial (Record, 
page 74) that he had a contract with the City of St. 
Joseph, Missouri, running over a period of three 
years beginning May 6, 1926, for a total over the en¬ 
tire period of three years of $11,500.00, the sum of 
$958.00 being payable each quarter. He has received 
no income from contracts or contractural relations in 
Europe, or from the contract with Greber. No con¬ 
tract in Europe has netted anything in over three 
years. He is the beneficiary of an estate to the ex¬ 
tent of $100 which has not been paid. He pays his 
secretary $150 monthly. His last balance at the Na- 
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tional City Bank of New York was $377.97. At the 
same bank in Paris it was 2941 francs and $13. A 
statement of December 31, 1926, showed a balance 
of 4000 francs, and $92, at Morgan-Harjes, Paris. 
He has a little savings account of about $100 in the 
^lunsey Trust Company, Washington. He also has 
an account as trustee for his sister with the Munsey 
Trust Company upon which he receives no fees, the 
account usually falling under $1,000, and now having 
a balance of $200 or $300. Sometimes this account 
runs a little higher than $1,000. He has power and 
does draw on this account for his own expenses when 
his account is low in New York, and then checks back 
and raises it in the other account. He pays some of 
his employees by check drawn either on the National 
City Bank of New York or from this trustee account. 
(Record, page 75.) 

All the apartments at 1741 Rhode Island Avenue 
are now rented, and $45 monthly is received for the 
one not rented in June, 1926. He is not receiving the 
same rent, however, for the others. One is rented for 
a less amount. One is rented vearlv at $75.00. His 
secretary collects these rents, and pays interest out 
of them. (Record, page 76.) Appellant pays a drafts¬ 
man from time to time, having previously paid one 
$150 monthly. 

The only contract appellant noiv has is aforesaid 
contract ivith the City of St. Joseph, Missouri. (Rec¬ 
ord, page 76.) 

The items of appellant’s present overhead expense 
which he pays are: (1) Secretary, $150 monthly (2) 
Photographer, $100 monthly; (3) Janitor, $750 yearly 
(4) Interest on mortgage and loan indebtedness on 
1741 Rhode Island Avenue, classed by him as rental, 
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$3600 yearly; (5) maintenance of the house, drafting 
supplies, office supplies, travel, $2.00 per hour for a 
draftsman used from time to time; insurance and 
taxes on the house (Record, page 76). The aforesaid 
interest which he pays is on the mortgage on the prop¬ 
erty at 1741 Rhode Island Avenue, and also on the 
$10,000 advanced him, amounting to a total of $3,600 
a year. (Record, page 76.) The overhead in July, 
1926, was a little greater than now because he paid 
a regular draftsman then. He had also expense in 
attempting to procure work under the contract with 
Grebel’ which has as yet brought no income. (Rec¬ 
ord, page 76.) 

Appellant’s income for 1926 was between $3500 and 
$4000. He thinks his income so far in 1927 will show 
a deficit. He has had no actual net income so far this 
year (1927). Last year he had the Everett contract. 
This year his only income is from the St. Joseph con¬ 
tract. He has done no other work. The architectural 
business is “shot to pieces.” Appellant owns no 
bonds, stocks, securities of any kind, never has owned 
an automobile, and has often been obliged to travel 
in second class on boats to save expenses. (Record, 
page 77.) 

Appellant paid $36.06 total Federal Income Tax for 
tlie year 1925. He paid $28.21 total Federal Income 
Tax for the year 1926. (Record, page 77.) 

At the time marriage w!as considered, appellant 
told appellee that his income was limited (Testimony 
of appellee. Record, page 55). 

2. Income of Appellee 

At the time of her marriage to appellant, she owned 
French securities in the amount of 20,000 francs which 


40 


she later gave to her sister (Record, page 31). Ap¬ 
pellee provided for herself before marriage (Record, 
page 55), being a dentist by profession and having 
received a dental degree from Tufts College, located 
at Boston and having practised. (Record, page 41.) 
Her first husband left her an estate, and J. 11. Gal- 
linger (died 1917) also left her part of his estate, his 
will giving her, she thinks. Vs of his estate outright 
and % in trust for life. Her total yearly income at the 
present time is about 700.00^ perhaps $3,750.00 Of 
that she thinks $2,()G6.0() is the trust fund. She has 
control over the principal of the other fund from 
which an income of $1,000 yearly is derived. (Record, 
page 5G.) Income from that trust fund is for her life. 
Her parents also left her some money. When she mar¬ 
ried appellant, she received $2,000 as a wedding pres¬ 
ent from one Charles Deering. Appellee placed $1,000 
to her sister’s credit when appellee married appellant 
(Record, pages 55; 95). Appellee’s yearly income at 
the time of her marriage to appellant was $3,300.00 
(Record, pages 50; 95) last year it was l)etween $3,600 
and $3,700 (Record, page 51). Her income is princi¬ 
pally dividends (Record, page 56). 

In 1926 (this suit was filed July 2, 1926) appellee 
paid the expenses of a trip by her sister, Bertha D. 
King, from France to California, and paid part of her 
sister’s expenses back to Prance. Appellee supports 
her said sister who lives in idleness at the Elysee- 
Bellevue Hotel, Paris, near the Champs-Elysees (Rec¬ 
ord, pages 50; 7; 54). 


An examination of the cases of Tolman vs. Tolman 
(1 D. C. Appeals 299) and of Towson vs. Towson (49 
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D. C. Appeals 45) shows clearly that in these mainte¬ 
nance cases in the District of Columbia the wife ap¬ 
pears to be in necessitous circumstances and has made 
demand upon the husband for support. 

In Schouler in Marriage, Divorce, Separation and 
Domestic Relations it is stated, Volume 2, page 1597: 

“In general if a wife is abandoned by her hus¬ 
band or refused cohabitation without fault on her 
part and heing left ivithout adequate means of 
support, a Bill in Ecpiity will lie to compel her 
husl)and to support her.” 

In the instant case, the evidence shows clearly that 
appellee was not abandoned by her husband nor was 
she refused cohabitation, nor is she without fault, nor 
without adecpiate means of support. Thus, appellee's 
cause possesses none of the requisites set forth by 
Schouler. 

It has not been established that appellant is able to 
support his wife at this time. The testimony showed 
that his income for 1925, and 1926, was between $3,500 
and $4,000 each year, and that in 1927 up to the time 
of the trial (^lay) he had no net income due to 
depression in architectural work, but had actually in¬ 
curred a deficit; that his total Federal Income Tax 
payments were respectively, $36.06 for 1925 and $28.21 
for 1926. In striking contrast, appellee has admitted 
that her income at the time of her marriage herein 
(December 5, 1924), was $3,300.00 yearly, derived 
from a trust fund and from inheritances, and that at 
the time of the trial, her income was about $3,700 
yearly, without recourse to her profession, indicating 
a substantial increase of her income in a short time. 
The Court’s attention is respectfully invited to the fact 
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that nowhere, either in the pleadings or at the trial, 
was it alleged or intimated in any manner whatsoever 
that the appellee was in need of maintenance. On the 
contrary, the evidence shows that in addition to main¬ 
taining herself, she has been able, without legal obliga¬ 
tion, to support her sister in idleness in Paris at the 
Pllysee-Belleviie Hotel, on the fashionable Champs- 
Elysees, and that in lJ)2(i she defrayed the expenses of 
a pleasure trip of that sister from Paris to California 
and contributed largely to the expense of that sister’s 
return trip to Paris. Respecting the testimony quoted 
heretofore, it was certainly no hardship for the ap¬ 
pellee to liave advanced some money for her own needs 
with the promise of reimbursement, because she had 
ample funds, and the uncontradicted testimony shows 
that appellant reimbursed appellee for all the actual 
necessities of life, and for all the money she expended 
for her support reported by her to the appellant, ex¬ 
cept said insignificant amount expended by her for 
meals. 

Schouler states further on page 1571 of his work 
cited above: 

“The court’s decree for maintenance should be 
measured by the means of the defendant as well 
as by the requirements of the plaintiff.” 

The Court held in Converse vs. Converse (9 Rich. 
Eq. 535) that: 

“Alimony is never allowed where the wife has a 
separate estate sufficient for subsistence in com¬ 
fort.” 

In Wright vs. Wright (6 Tex. 29) it was held: 
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Where the wife has a separate income adequate 
to her maintenance, the husband is not bound to 
pay alimony either by common law or our statute 
law. ^ ^ 


The addition of $1200 yearly allowed by the decree 
of the lower court will place appellee’s present yearly 
income close to $5000. As appellant’s income for both 
1925 and 1920 was between $3500 and $4000, it will be 
seen that usin^ as an average the sum of $3750, the 
deduction of $1200 from such figure would leave him 
only about $2500 yearly as against appellee’s $5000, 
[jroviding, however, that appellant’s income could have 
been maintained on the same level. But appellant 
stated under oath at the trial that so far in 1927 (May) 
he had no net income, but had actually incurred a def¬ 
icit due to a breakdown in architectural business. It 
will be seen, therefore, that the enforcement of the 
present decree would mean hardship and distress 
for the ap|)ellant, and would only add to the ap¬ 
pellee’s extremely comfortable present livelihood and 
would enable her to live in even greater luxury. 

Section 980 of the Code of the District of Columbia 
respecting Maintenance of Wife, provides as follows: 

‘‘Whenever anv husband shall fail or refuse to 
maintain his wife and minor children, if any, al¬ 
though able so to do, the court, on application of 
the wife, may decree that he shall pay her, period¬ 
ically, such sums as would be allowed to her as 
permanent alimony in case of divorce for the 
maintenance of herself and the minor children 
committed to her care by the court, and the pay¬ 
ment thereof mav be enforced in the same man- 
ner as directed in regard to such permanent ali¬ 
mony.” 
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It is significant that this Section says ‘‘to maintain 
his wife and minor children, if any, although able so 
to do.” It is admitted, of course, that this marriage 
was absolutely without issue. The above section fur¬ 
ther says that the court “may decree” implying that 
there is no obligation whatever upon the court in this 
connection. 

The decree of the lower court orders appellant “to 
pay T. Morris Wami)ler and Robert K. Lynch, Coun¬ 
sel for the plaintiff, the sum of $500 for their services 
rendered in this case.” 

Corpus Juris states at page 239, Volume 19, that 
ordinarily an allowance for a single attorney is suffi¬ 
cient. In 14 Cyc. 7()4, it is stated that “it is not within 
the divseretion of the court to allow the wife money for 
unnecessary counsel.” It is also stated in 30 Corpus 
Juris 1097, that “anv allowance for counsel fees must 
be made directly to the wife not to the solicitor.” 

It is important to note that at the trial and else¬ 
where in the proceedings, the appellee had two attor¬ 
neys present to represent her, while the appellant was 
obliged to limit himself to one attorney who is also his 
counsel on this appeal. It is submitted that it was 
wholly unnecessary for appellee to be thus doubly 
represented, and that an allowance for two attorneys 
is unwarranted. 

It is stated in 14 Cyc. 762: 

“The wife, to obtain such allowance (for Coun¬ 
sel fees) must be without means of her own to 
meet such expenses and to pay for such services.” 

It is also stated in 19 Corpus Juris at page 235: 

“Whether counsel fees or suit money shall be 
allowed a wife, and if so, what the amount shall 
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be is affected by the wife’s necessity, and the bur¬ 
den is on her to show the existence of facts which 
will justify the court in making such an allowance. 
If she has sufficient means to enable her properly 
to prosecute or defend her action, suit money will 
not be allowed. The financial ability of the hus¬ 
band is important on the question of the wife’s 
claims to counsel fees or suit money. Where the 
ability of the husband is not shown it is generally 
held that suit money should not be awarded.” 


It will be noticed by careful reference to Section 
980 of the Code aboye quoted, that while there is a pro¬ 
vision for a possible allowance for wife and minor 
children under certain circumstances, there is no au¬ 


thorization therein for fees for the wife’s counsel. 


With reference to the allowance for the Special 
Master it is to be noted that the order of reference 
was made upon motion of counsel for the plaintiff' (ap¬ 
pellee) (Record, page 4), and therefore, in view of the 
generous means of the appellee and of the appellant’s 
very restricted resources, it is just that the fee of the 
Special Master and the charge for stenographic serv¬ 
ices in connection with his activity, should be paid by 
the appellee herself. 

It is respectfully submitted that in view of the above 
stated facts and law, the lower court erred clearly in 
decreeing the payment by appellant of said mainte¬ 
nance, counsel fees for two attorneys for appellee, the 
fee of the Special Master, his expense for stenographic 
service, and the costs of this suit. 


ALLEGATIONS OF ILL-TREATMENT 

In paragraph 5 of her Bill of Complaint, the ap¬ 
pellee made various allegations respecting so-called ill- 
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treatment, (Record, page 2) which were denied by the 
aijpellant in paragraph 5 ot* his Answer (Record, page 
5). It is not clear to appellant’s counsel from the Bill 
of Complaint just what bearing this matter has in this 
cause, unless it is an attempt on the part of the ap¬ 
pellee to justify her desertion of the appellant; and it 
is assumed, therefor, that this ])urpose underlay the in¬ 
troduction of evidence of this character. When the 
lower court admitted this evidence, it was under a 
wrong impression as to ihe nature of these proceed¬ 
ings, as shown by the following colloquy at the end of 
the hearing (Record, page 96): 


“Mr. Wampler: This is a suit for maintenance, 
not divorce. 

The Court: Which case? 

Mr. Wampler: This present case that your 
Honor is hearing. 

The Court: Then I misunderstood it, I thought 
it was a suit for limited divorce. 

Mr. Wampler: No, sir; here is the prayer of the 
bill (reads prayer of bill of complaint).” 


The lower court apparently deemed as irrelevant 
this matter respecting so-called ill treatment, because 
that court made no ruling thereon either in its Memo¬ 
randum Opinion (Record, page 23) or in its Decree 
(Record, page 23). This matter also is not referred 
to in the Assignments of Error to this Honorable 
Court, and consequently appellant objected to the in¬ 
clusion in the record of the voluminous testimony ad¬ 
duced therein. Discussion of this testimony is now 
made on behalf of appellant only as anticipatory of 
probable references thereto on behalf of appellee on 
whose insistence this testimony was incorporated in 
the Record. 
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The appellee at the trial made sinister references to 
a greeting at New York between Mr. Guerin, a French 
gentleman, and appellant, at the time when she and ap¬ 
pellant arrived in New York from France in Decem¬ 
ber, 1924, (Record, page 42) and also to the fact that 
Mr. Guerin breakfasted with them in their room the 
following morning (Record, page 42) and later ac¬ 
companied them by motor to Bennington, Vermont. 
(Record, pages 42; 43) during which trip api)ellant di¬ 
vided his attention between her and Guei'in. (Record, 
page 43.) 

The following is appellant’s testimony therein, taken 
from the record (Record, pages 78; 79; 80): 

“Upon arriving in New York in December, 
1924, he (appellant) was mot by Mr. (inerin and 
greeted him by shaking hands through the bars 
of the barrier and did not greet him in any other 
way. After he went away to attend to the bag¬ 
gage, plaintiff remained there talking with ^Ir. 
Guerin. Defendant had looked for him on the 
dock. He was not on the dock. Therefore de¬ 
fendant went about the matter of attending to the 
trunks, and plaintiff (appellee) suddenly spied, to 
use the term she used, Mr. Guerin, and said, ‘There 
is Mr. Guerin’ and she went up immediately and 
defendant (appellant) followed her, and defendant 
and Guerin shook hands through the bars of the 
barrier and defendant then went back and at¬ 
tended to the trunks and she remained talking 
with him, and when the trunks came through from 
the boat—in order to have the declarations passed, 
she made out a declaration in her name; defendant 
had made out one in his, and therefore he had to 
go to get her to have her swear to her declaration, 
and in walking back from the barrier she said to 
defendant, ‘Mr. Guerin was quite beside himself 
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to see you. Why didn’t von kiss him? Did I 
know tlie French salutation’? and lie would not 
have thought anything of it—to which he 
shrugged his shoulders, and that is all there was 
to it. There was a barrier about seven feet high 
which separates the incoming passengers from 
those who are meeting them, unless they hav^e a 
permit to come on tlie dock, and as defendant 
recollects, the bars u]) there are close so that pack¬ 
ages could not be passed through the bars. De¬ 
fendant and plaintiff stayed that night at the 
Hotel Belmont, New York, occupying the same 
room. The first night (Jiierin remained at a hotel 
other than theirs and the second night he obtained 
a room in the same hotel with them because they 
were leaving earlv the next morning to motor to 
Bennington. At the tiim* (Jnin’in was in the I’oom 
early the following morning Mrs. Burnaj) was 
clothed with the excejition of her street clothes 
and had a bath robe on over her underclothes. 
]\Irs. Burnap and defendant had breakfast early, 
on the tray which was brought to the room, and 
finishing beakfast—while they were about finish¬ 
ing breakfast the telephone call came at eight 
o’clock, when they had advise<l the chauffeur to 
come to the hotel, that he was below at the door, 
and defendant telephoned immediately to Mr. 
(iuerin to tell him the chauffeur was at the door. 
Mr. (iiierin was not awake when defendant tele¬ 
phoned, and he said he had not had coffee yet, 
which is the custom of a Frenchman always to 
take coffee in the morning. ^Irs. Burnap said to 
defendant, ‘Tell him we are in a terrible hurry, 
to come in here, that there is enough coffee in the 
coffee pot for him.’ Therefore Guerin came into 
the room. Defendant had finished eating but was 
smoking a cigarette and was in bed. Mrs. Burnap 
opened the door for Mr. Guerin who greeted her. 
In the meantime, defendant had ])oured out a cup 
of coffee for Guerin. The trav was in the middle 
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of the l)od, it l)eing their custom to have it in the 
middle of the bed and to eat from each side. Guerin 
sat down on the edge of the bed and took a cup of 
coffee in a great liurry because the chauffeur was 
down stairs and they wanted to get an early start. 
Guerin ivmained in their room ngt over tive min¬ 
utes because he drank the coffee in a hurry and 
went hack to his room, and defendant got uj). lie 
was there about as long as it would take defend¬ 
ant to finish his cigarette. AVhen Mrs. llurnap 
opened the door to let him in she was clothed ex¬ 
cept for her street dress, and she had a hath robe 
on over her underclothes. The rooms occupied 
by defendant and plaintiff, and by ^Ir. (Jiierin 
were not communicating. Guei’in was on the same 
floor, as defendant recollects, but almost at the 
other end of the hotel. When Guerin came to 
their room he would have to ])ass through the 
public corridor of the hotel and by the elev^ators 
and down the corridor where they were. After 
they left the hotel, the witness, ])laintiff and 
Guerin, proceeded to Hennington by car. When 
they started jilaintitf was seated in the middle and 
defendant and Guerin on each side of her. De¬ 
fendant lielieves they changed later, (tuerin at 

that time had been recently married. His wife’s 

• 

mother had died, and his wife had gone back to 
France to settle her mother’s estate, but had not 
yet returned from France. She was ])regnant at 
the time, and ^Ir. (Juerin at that time could speak 
no English. He was going to Bennington at that 
time to ])ass the holidays because he was alone, 
and plaintiff at that particular moment brought up 
the subject of some characteristics of French 
women which immediately made him remember 
that they were on a festive occasion and Guerin, 
after all, was alone, with his pregnant wife abroad. 
Naturally, Guerin immediately was very much dis¬ 
tressed. Defendant thinks he called plaintiff’s at¬ 
tention to the tactlessness of reminding Guerin of 
the difference between his case and theirs. 
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It is not unusual for a Frenchman to have break¬ 
fast in his pajamas and defendant remembers be¬ 
ing on the train going from Prague to Paris when 
a Frenchman came into tlie dining car in his 
pajamas and shoes.” 

The appellee professed to see dire significance in the 
fact that appellant addressed Mr. Guerin, a French¬ 
man, as “Mon Petit.” In this connection the testi¬ 
mony showed the following respecting this character 
of salutation: (Record, page 80) 


“The use of the term “mon petit” (little man) 
is a common phrase used in talking with French¬ 
men. Defendant used term “Little man” because 
it is a very prevalent use—exactly the same as 
one says ‘ ‘ old man ’ ’ or ‘ ‘my dear fellow ” or “ big 
fellow” a very common phrase. To an English¬ 
man, defendant would have said, “Old man, do 
not think anything about it.” To Guerin, de¬ 
fendant would say, “Mon petit.” That phrase 
is very common. It appeared in the Morning 
Post of that morning as follows: “General Ju- 
reau, who gave Nungesser his first aeroplane in 
the war, grasped the Frenchman by the arm. 
My little man,” he said—^he used the phrase, 
“Mon petit.” 


The insinuations and innuendo indulged in by the 
appellee were, of course, particularly venomous. The 
attention of this Honorable Court is respectfully in¬ 
vited to the fact that on no occasion, either in her plead¬ 
ings or in her testimony, did appellee make any direct 
charges in which Guerin’s name was used, leaving the 
Court and appellant and appellant’s counsel in doubt 
for the time being as to what her insinuations actually 
implied. All of her testimony in this connection was 
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by insinuation and innuendo, which it is submitted, 
is a reprehensible form of procedure frequently em¬ 
ployed wrongfully and insidiously to attack or destroy 
priceless reputations—a form which appeared doubly 
reprehensil)le in this instance, because if appellee’s 
insinuations were construed to be of vicious character, 
they could readily serve to blast appellant’s career 
and good name, to destroy him professionally and so¬ 
cially, and to make him an outcast among his fellows 
who were not conversant with the full testimony in 
the case. The appellee did not and could not replace 
her innuendo with direct charges, and as this matter 
had no clear bearing on the cause of action, its use by 
the appellee, unless for the purpose of attempting to 
justify her desertion, was outrageous and an affront 
to the court. 

It will be noted that under cross-examination ap¬ 
pellee testified (Kecord, page 49) that Mr. Guerin is 
a Frenchman and that she shows it is the custom of 
French people to kiss one another lightly on the cheek 
—that her relations with Mr. Guerin have always been 
friendly, and that subsecpient to the above alleged inci¬ 
dent she herself took ^Ir. Guerin to luncheon and went 
to dinner with him, which, it is submitted, served to 
place her stamp of approval on the incidents which 
she now attempts to use as a basis for vicious and ir¬ 
relevant insinuations. 

It is worth while to note in this connection that the 
marriage between the ai)pellant and the appellee was 
fully and regularly consummated, (Record, page 82) 
and that the ])arties always occupied the same room 
when appellant was with her; that when they were in 
France, he arranged to have their two beds moved to¬ 
gether so that they would in effect constitute a single 
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bed (Record, page 50). The testimony showed fur¬ 
ther that appellant stated to appellee many times be¬ 
fore and after the marriage that he would like very 
much to have children. The evidence respecting reg¬ 
ular consummation of the marriage is submitted as 
controverting the malicious insinuations contained in 
appellee’s testimony. 

It appears that after her marriage to appellant, ap¬ 
pellee kept large photographs of J. H. Gallinger and of 
a man who appellant did not know, called James Deer- 
ing, on her dresser in the bedroom which she and ap¬ 
pellant occupied jointly at the Powhatan Hotel while 
they were temporarily in Washington (Record, page 
81), these photographs being placed in their bedcham¬ 
ber as soon as the parties arrived in America and be¬ 
ing always there. As appellant took pictures of about 
every apartment he ever had, and as he frequently car¬ 
ried a camera around from place to place, (Record, 
page 95) he likewise took on the day before that par¬ 
ticular room was given up a picture of this room at 
the Powhatan Hotel which showed the above photo¬ 
graphs on the dresser (Record, page 93). The above 
picture being available, it was introduced in evidence 
at the trial by way of defense. The appellant stated 
at the trial that he took exception to the presence of 
the photograph of Deering in their joint boudoir and 
to the fact that appellee constantly carried it around 
with her after he and appellant were married, because 
several things concerning this man, told appellant by 
appellee, seemed of a very questionable nature (Rec¬ 
ord, page 93). The appellee received, upon her mar¬ 
riage to appellant, a wedding gift of $2000, and other 
expensive gifts on occasion, from said Deering, a man 
of wealth, married, and not related to appellee. It was 
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stated for appellant at the trial that he did not inti¬ 
mate improper relations between appellee and Deer- 
ing, but that appellant did consider that he had cause 
for complaint, as the constant flaunting of the photo¬ 
graph of Deering, who looked the age of fifty, (Rec- 
oi'd, page 92) before the eyes of her husband of two 
months, whose means were most modest, in their joint 
boudoir which should be sacred to husband and wife 
alone, constituted, it is submitted, an act of indelicacy 
on appellee's part which caused appellant mental dis¬ 
tress and sutfering and humiliation before visitors to 
that room, and appellant believed that he was very 
considerate (Record, page 93) in never having men¬ 
tioned the matter. 

The appellee complained that appellant wrongfully 
accused her of immodesty (Record, page 43) when 
they were at Bennington, Vermont, in January, 1925. 
The facts relating thereto are taken from the record 
as follows: (Record, page 81) 

“On the occasion at Bennington, at which time 
plaintiff (appellee) testified she had an attack of 
sciatic rheumatism, it was not a maid who brought 
in the breakfast, it was the butler, and the night 
wrap plaintiff had on was open as far as the waist, 
exposing her entire breast, and defendant made 
serious objection as soon as the butler went out, 
with the result that the following morning the 
maid brought the breakfast. Plaintiff knew at the 
time that the butler was in the room.’’ 

Appellee also complained of certain alleged re¬ 
proaches by appellant at a time when she took a roll 
of cotton and put some of it on a dressing case for use 
during her period. (Record, page 44.) The following 
facts appear from the Record, page 82: 
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^‘Dofciulaiit stated to ])laiiitiff many times be¬ 
fore and after the marriage that he would like 
very much to have children. Kelative to the time 
that ]\Irs. Bnrnap placed cotton in front of him 
on top of the pack, he suggested it would be much 
nicer if it were not ])laced so prominently so that 
in case her hag was opened on the train it would 
not be in evidence. He further testified as follows. 

Q. Did you ever state to Mrs. Burnap that no 
decent woman would have done that before her 
liusband like that? A. I did not use the words 
‘no decent woman.’ 

Q. Wliat did you use ? A. That it was very 
much nicer if a woman did not make that sort 
of thing too much in evidence.” 

The ai)pellant denied categorically that he ever 
stated that he did not consider himself married to ap¬ 
pellee or that there never was such a marriage. (Rec¬ 
ord, page 82.) There was a good deal of joking in 
Paris because the parties could not get a bedroom 
there with a single bed, and they put the two beds as 
one. Appellant also denied categorically that he ever 
stated to appellee that she was objectionable to him 
in a hundred different ways. (Record, page 82.) 

It appears that appellee felt aggrieved because ap¬ 
pellant told her that her removal of film or phlegm 
from her throat in the morning in the room in which 
he was having his breakfast was not pleasant for him. 
The facts are as follows (Record, page 84): 

“With reference to the coughing incident which 
caused unpleasantness, for the first two months 
after they were married, their breakfast was al¬ 
ways served in bed. Defendant made no objec¬ 
tion during those two months to the fact of this 
unpleasantness which made it impossible for him 
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to eat his breakfast. At the end of two months, 
in regard to the matter of considerateness, lie said 
lie thought he had been very considerate up to 
that time not to call attention to it, and at that time 
suggested it was quite possible to do this in the 
batliroom. There was a bathroom attached to 
the room.’^ 

The appellee testified (Record, page 50) that her 
room always had a bathroom attached. 

The appellee testified further that appellant accused 
her of dishonesty, and she quoted an incident during 
a game of Russian Backgammon on shipboard (Rec¬ 
ord, page 44) when he is said to have accused her of 
stacking the dice. 

The record shows the following facts, page 83: 

“Respecting the incident on the boat related by 
the ])laintifF (appellee), when plaintiff testified 
he accused her of stacking the dice, the incident 
is so small that defendant does not remember 
much about it. The little he does recollect is that 
it was a dice game and had doublets, and plain¬ 
tiff put them in a certain way and not the right 
way and defendant said, ‘For God’s sake shake 
the dice. You are spoiling the game.’ Defend¬ 
ant never thought of it again.” 

The appellee further complained: (Record, page 45) 

“She and defendant (appellant) sailed for 
France from the United States on February 28, 
1925. Immediately before sailing for France de¬ 
fendant requested her to buy his ticket for New 
York and leave it for him at the station. He 
stated he was leaving on the midnight train as 
he expressed it because he was very busy, and 
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requested her to take the trunks up on an early 
afternoon train in order that slie could take care 
of their being transferred to the steamer; and 
for her to stop at the Pennsylvania Hotel and he 
would call the next morning and have breakfast 
with her and take her to the boat. They were 
sailing at ten o’clock the following morning. He 
arrived at the hotel twenty-five minutes of ten 
the following morning and did not have break¬ 
fast with her. She had been waiting for him/^ 

The appellant’s version of this occurrence is as fol¬ 
lows: (Kecord, page 83) 


“With reference to the incident at New York 
just prior to their sailing to F^rance when plain¬ 
tiff testified, defendant (appellant) promised to 
have breakfast with her, the circumstances were 
that they were taking the boat the next morning 
at ten o’clock and that it was impossible for him 
to go up l)efore midnight. If they had both gone 
at midnight and taken their trunks, it would have 
been extremely diflicult to get their trunks to the 
boat. Therefore defendant suggested that plain¬ 
tiff go up in the afternoon and then she would 
have no difhcultv because she would give her 
trunks to the porter in the Hotel Powhatan and 
he would bring back her checks for the trunks 
and she would arrive in Xew York about eight 
o’clock in the evening. Defendant thinks she went 
up on the Congressional Limited and she could 
give her trunk checks again to the ])orter there 
and he would return the checks to her so that the 
trunks would be on the boat and that was what 
was done. She went up that day in order to check 
her trunks. The checks had to be secured in ad¬ 
vance because there were three trunks. Defend¬ 


ant went up—he thinks he caught the B. & O. and 
arrived there in the morning as he recollects at 
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eight o’clock and liad some little business after 
the stores were opened, lie does not remeiDher 
the exact time he got to the hotel. Plaintiff tes¬ 
tified it was twenty-five minutes of ten but it was 
in ample time and the}" went to the bank and 
caught the boat.” 

The above puerile complaint of the appellee over 
the fact that appellant was unable to have breakfast 
with her in New York one certain morning when he 
was pressed to arrange matters in order to leave that 
same morning for Europe ivith her^ and that she had 
been waiting for him, is fairly illustrative of the triv¬ 
iality of her complaints, and shows the lengths to 
which she is put in her endeavor to try to establish 
ill-treatment on his part. 

The appellee testified (Record, page 48) that ap¬ 
pellant was disagreeable to her on a certain occa¬ 
sion on their way down from Bennington to Washing¬ 
ton. The Record shows the following: (page 84) 

”With reference to the incident on the trip 
from Bennington to Washington when, plaintiff 
testified defendant was disagreeal)le to her, this 
was the second disagreeable train trip they had 
had. Coming from Bennington, as defendant 
recollects, plaintiff raked up a scandal about 
everybody defendant know in Washington, and 
eventually defendant (a])pellant) said he was not 
interested in hearing any scandal about anybody, 
especially scandal that was five or ten years old.” 

Appellee also testified that appellant once stated to 
her that when he was coming to France to marry 
her, his thoughts were more with Guerin than for her 
(Record, page 49). Appellant categorically denied 
this, and testified: (Record, page 85) 
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‘‘On the trip to Paris his thoughts were 

everywhere except on (Juerin at that particular 
moment. IIis~ thouglits were particularly on the 
woman he expected to marry in a few days. He 
cabled her that he was taking a certain boat. He 
received no cable on shipboard or no telegram 
at the pier when he arrived in France that she was 
coming to meet him. She was not at the train. He 
went to Paris and telephoned to her hotel and she 
was not there. He waited an hour or so at her 
hotel and left word that he had arrived in Paris. 
He then received in the course of the evening a 
communication saying th'at she would be in the 
next morning. Therefore, his thouglits were far 
from Mr. Guerin. They were distinctively on the 
Mrs. Gallinger he was going to Paris to marry.” 

Appellant denied appellee’s allegation that he was 
cruel to the appellee during their married life or at 
any time thereafter, and denied that he would go 
into a tit of temper and verbally abuse her. He states 

that he admonished her onlv for the ditferent acts 

•> 

heretofore mentioned and added that on the said occa¬ 
sion on the train he did address her in a manner that 
might possibly be considered curt, for the reason 
stated heretofore. (Record, page 85.) 

The appellant further testified: (Record, pages 85; 
93) 


“There could be no conversation except ridi¬ 
culing the dressing of American women and some¬ 
thing occurred in Bennington in regard to mem¬ 
bers of his own family—that it was ridiculous 
the way American women dressed on Fifth Ave¬ 
nue, New York, it was amazing to see American 
women who thought they were well dressed. He 
got ‘fed up’ on ridicule to Americans in Benning- 
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ton; he remembers stating distinctly that after 
all America was their native country. Before 
appellant went to France last time, he was urging 
appellee to make a visit to this country, and she 
absolutely refused and said she was never coming 
back to this country again.” 

I 

The appellee had alleged that these so-called acts 
of ill-treatment took place in the presence of others, 
and it is significant to note that appellee alone testi¬ 
fied in this connection, and that no supporting evi¬ 
dence of any kind was offered, the persons in ques¬ 
tion or their depositions being conspicuously absent 
from the trial. 

It is respectfully submitted that the above particu¬ 
lars are not only trivial, but that they are also irre¬ 
levant, unless they were introduced by the appellee 
for the express purpose of attempting to justify her 
desertion of the ai)pellant; and in that event it is re¬ 
spectfully submitted that they constitute absolutely 
no such justification. 

THE PRE-NUPTIAL CONTRACT NOW IN EXIST¬ 
ENCE BETWEEN THE PARTIES 

In his answer (Record, page 8) the appellant 
averred that immediately prior to their marriage, he 
and appellee executed at Paris on December 4, 1924, 
at the express request and insistence of the appellee, 
a pre-nuptial contract providing for separation of 
property of the parties when married, providing fur¬ 
ther that neither party shall be responsible for the 
debts of the other contracted during the period of 
marriage, that such debts should be paid by whoever 
had contracted them or had authorized them, that each 
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of the spouses should have free enjoyment of his or 
her income, and otlier matters. Tlie appellant averred 
further that this contract was executed before the 
proper French officials^ and was duly filed and regis¬ 
tered with the French ^larriage Bureau and became 
a part of tbe marriage proceedlugs, and that said con¬ 
tract was proposed by appellee to reserve all rights to 
herself respecting her property and to prevent any 
financial claim by appellant upon her (Record, page 
8). Appellant further attached to his answer a copy 
of said contract as Exhibit A, with an English trans¬ 
lation likewise attached thereto as Exhibit B (Rec¬ 
ord, pages 10 to 16). 

The execution and existence of this contract were 
admitted by the appellee; and by affidavit filed sub¬ 
sequently to the filing of said answer, she stated “that 
the translation of the pre-nuptial contract between 
the parties hereto, which is attached to the answer of 
defendant (appellant) is substantially correct” (Rec¬ 
ord, page 54). 

Mr. Justice Siddons in his Memorandum Opinion 
of August 30, 1926, denying alimony pendente lite, 
counsel fees and costs to appellee (Record, page 20) 
made reference to this contract. 

The trial judge and op])osing counsel likewise con¬ 
firmed the execution and the admission of this contract 
in the following statements at the trial: (Record, 
page 91) 

“Mr. Wattawa: Did you and Mrs. Burnap ex¬ 
ecute a contract before your marriage ? 

A. Yes. 

The Court: How often has that been testified 
to in this case? 
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Mr. Wattawa: Mrs. Bnrnap, I think, has ad¬ 
mitted that. 

Mr. Wampler; It is attached to his answer, 
and not denied by the plaintiff. 

]\Ir. Wattawa: It* voiir Honor thinks that is 

* 

sufficient- 

The Court: I do not see how it could be more 
so.” 


It is hi<>hly significant to note that this contract 
was suggested and arranged, not by the appellant who 
now sets it up, hui hy the appellee herself. She her¬ 
self testified (Record, jiage 44) that “there was a 
great deal of discussion relative to the pre-nuptial con¬ 
tract, and that he (appellant) objected very much to 
the contract being drawn.” The appellant testified 
further (Record, page 91) that “plaintiff (appellee) 
arranged the jireliminaries of that contract” and also 
(Record, page 94) that “he discussed the pre-nuptial 
contract by recpiest of plaintiff (ap])ellee) with plain¬ 
tiff’s (appellee’s) Paris lawyer, one Romaine (Ro¬ 
land) Palmer of Coudert Brothers, and that he re¬ 
quested said Palmer to do as soon as possible what¬ 
ever plaintiff (appellee) wanted (Record, page 99). 

The aiipellant put in evidence at the trial the fol¬ 
lowing letter received by him from appellee just prior 
to the execution of this contract and before they were 
married: (Record, page 91) 


“Sweetheart You are to sign the letter enclosed 
in the red lined envelope and I must get it to Rol¬ 
and’s office before 10 A. M. Thurs (tomorrow) We 
have an appointment to sign contracts at Maitre 
Collet’s office 83 Bid. Hausam 5 P. M. Thursday 
(tomorrow) Civil marriage at Mairie Bet 10:30 
and 11:30 A. M. Friday. Emmett will tell us exact 



62 


hour tomorrow. Come early enoug:li for dinner 
and we will <*0 to church at 8:30 tonight. 

Voila le schedule! ! ! 

Bought 5 dreams of dresses at Kennee’s this 
A. ^I. Heaps of love. 

Your Jh:ANNETTE, Wed. P. M.’’ 


At the time of the execution of this contract, the 
appellee’s income was $3,300.00 yearly, and she was 
then 41 years of age (Hecord, page 95). The appel¬ 
lant’s age was 40 (Record, page 31). 

If this Honorable Court will kindly refer to the 
French text of this contract (Record, page 10), or to 
the English translation thereof, it will be observed 
that the parties appeared before an othcial French 
Notaire in Paris, and that they drew up and executed 
this contract in vieiv of their proposed marriage, which 
took place the following day. In this contract (Ar¬ 
ticle I) they provided for separation of their i)roperty 
in accordance with Articles 1536, and following, of 
the French Code. Then, with design and delibera¬ 
tion, they established and created, themselves, cer¬ 
tain changes and exceptions thereto, to wit (Record, 
page 14) : 


“They will not be liable for the debts of either 
contracted before or during the marriage relation¬ 
ship. These debts will be paid by whichever of 
the spouses will have contracted them or by 
whichever has authorized them, without the other 
spouse being held or charged with them in any 
way whatsoever.” 

The above is an elo(pient and absolute bar to ap¬ 
pellee’s claim herein for maintenance. If neither party 
is to be liable for the debts of the other during the 



63 


marriage relationship, and if debts were to be paid by 
whicdiever spouse had authorized them, how can ap¬ 
pellee come into a Court of Ecpiity with clean hands 
and ask for separate maintenance and support? Cer¬ 
tainly the debts of her livelihood are her own for which 
the other spouse (Appellant) is not to be charged as 
between them in any way whatsoever, as specifically 
agreed. As shown heretofore, this contract, with this 
provision, was prepared and executed at the instance 
and insistence of appellee herself, whose counsel ar¬ 
ranged details, the appellee arranging the prelimi¬ 
naries of the execution, although the appellant ob¬ 
jected very much to its being drawn (Record, page 44). 

Appellee’s income at the time of this marriage was 
$3,300 yearly (Record, page 95), while appellant’s in¬ 
come was limited (Record, page 55), and the inser¬ 
tion of the above provision respecting the responsi¬ 
bility of each spouse for his or her debts during the 
marriage relationship leads irresistibly, it is sub¬ 
mitted, to the conclusion that due to the disparity in 
the size of incomes, the appellee did not propose to 
take any chances, if they could be avoided, of having 
any of her money from her larger income used to de¬ 
fray any bills which ai)pellant might incur while they 
were husband and wife. 

The prenuptial contract says further: (Record, page 
14) 


“Each will retain the ownership of the movable 
and immovable proi)erty which belongs to him and 
can come to him during the marriage relationship 
of whatever character.’’ 

This contract provides further in Article 5: 
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“The future husband will not have anv interest 
in any sum paid to the future wife outside of his 
presence, and he will have no interest either in 
the sums, goods, or securities coming to the future 
wife by inheritance, donations, legacy or other¬ 
wise. ’ ^ 


The testimony shows that the appellee had thereto¬ 
fore twice inherited—once from the estate of her first 
husband and again from the estate of J. II. Gallinger. 
Undoubtedly appellee believed that she would receive 
further inheritances during her marriage with the ap¬ 
pellant, and the provision above (pioted of course pur¬ 
posely prevented him from benefiting in any maimer 
therebv. Particularlv significant in this connection is 
the fact that xirtlclv 5 is a prohibition solely against 
the husband; he is to have no interest whatsoever in 
the sums, goods and securities coming to her by in¬ 
heritance, donations, legacy or otherwise. 

This prenuptial contract further provides (Record, 
page 14): 

“Each of the future spouses will liave the free 
enjoyment of his income.” 

Obviously, this ])rovision is an absolute bar to the 
present suit, because any allowance for maintenance 
against the appellant will necessarily prevent him 
from having the free enjoyment of such income as he 
might possess, and would therefore be violative of 
the above provision. 

The further provision, as follows, of Article 4 of this 
contract (Record, page 15) is of significance: 

“The future spouses will contribute to the 
household expenses in proportion of their respec- 
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tive income without being subjected to any ac¬ 
count between them or to obtaining a receipt from 
either. ’' 

In view of the fact that appellee possessed at the 
time of the marriage a yearly income of $3300, while 
appellant’s income was very moderate, the appellee 
was bound under the provisions of this contract to 
contribute her proportionate share to household ex¬ 
penses while the household lasted. She did not do 
this, hut instead lived off appellant’s funds and con¬ 
served her own. It appears therefore that appellant 
has a valid claim against her for recovery of such 
amount as she failed tlierein to contribute. Aside from 
tliis aspect, however, it is submitted that maintenance 
is a household expense, and that as no household ex¬ 
ists at the present time, having been destroyed by ap¬ 
pellee, ai)pellant cannot be called upon for any con¬ 
tribution to household expense. 

In Rankin vs. Schiereck (166 Iowa 10) it was held: 

‘‘An antenuptial contract whereby each spouse 
agreed not to participate in the property of the 
other, when entered by the parties with full un¬ 
derstanding of its effect, is valid.” 

In Hockenhery v. Donovan (170 Michigan 370) it was 
held: 


“An antenuptial contract entered into with full 
understanding of its meaning and based on a suf¬ 
ficient consideration is valid in the absence of 
fraud.” 

In Appleby v. Appleby (100 Minnesota 408) it was 
held: 


G6 

“Antenuptial contracts in anticipation of mar¬ 
riage equitably made exclude the operation of law 
in respect to property rights of each insofar as 
covered by the contract.’^ 

It is stated in Ruling Case Law, Volume 13, page 
1012 : 


“It has been recognized from early date that 
antenuptial agreements whereby the marital rights 
of respective spouses in each other’s property are 
fixed and settled, are valid, for while the law 
fixes the right of each spouse in the property of 
the other in the absence of a valid agreement be¬ 
tween them, yet it has always permitted them in 
contemplation of marriage to fix those rights 
equitably and fairly made between them and to 
exclude the operation of the law in that respect.” 

In the same volume of Ruling Case Law at page 
1015 it is stated: 

“Marriage in contemplation of the law is not 
only a valuable consideration to support such a 
settlement (prenuptial) but is a consideration of 
the highest value, and for motives of the soundest 
policy is upheld with a steady resolution.” 

It is respectfully submitted that the provisions of 
this prenuptial contract, which was executed with mar¬ 
riage as a consideration, and which is now in exist¬ 
ence between the parties, in itself precludes compli¬ 
ance with this request for maintenance, and that the 
learned trial Judge erred in failing so to rule. 
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CONCLUSION 

A motion made in said lower court by appellee for 
alimony pendente lite, and for counsel fees and costs 
pendente lite, was overruled by Mr. Justice Stafford 
on September 2, 1926. (Record, pages 22-23.) A 
motion made again subsequently by appellee for 
maintenance pendente lite, counsel fees and costs, and 
requiring appellant to pay the fee of the Special Mas¬ 
ter for taking testimony and reporting was likewise 
overruled on January 7, 1927, by Mr. Justice Hitz. 
(Record, Page 22.) 


In Tolman vs. Tolman (1 D. C. Appeals 299) the 
Court said: 

‘‘To entitle the wife to alimony it is of course 
necessary that she should establsh the fact of de¬ 
sertion or ill treatment on the part of the hus¬ 
band, an{J that he has refused to maintain her, and 
that she has not been guilty of misconduct to af¬ 
ford justification for the action of the husband.” 

It is submitted that all three conditions must exist 
to entitle the wife to maintenance in the District of 
Columbia. It is submitted further that the evidence 
in this cause shows that the appellee, upon whom rests 
the burden of proof, has not established desertion or 
ill treatment by the appellant; that the appellant has 
not refused prior to this suit to maintain her; and that 
appellee has been guilty of misconduct which would 
have justified such action by the appellant if he had 
taken it, which he did not; therefore appellee is with¬ 
out right to maintenance. 
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The hearing in this cause began in the lower court 
May 5, 1927, and ended May 10, 1927. (Record, Page 
29.) After all the testimony had been taken, the Court 
called for argument by counsel, and the following then 
occurred: (Record, Page 96.) 

‘‘Mr. Wampler: This is a suit for maintenance, 
not divorce. 

The Court: Which case? 

Mr. Wanipler: This present case that yout 
Honor is hearing. 

The Court: Then I misunderstood it, T thought 
it was a suit for limited divorce. 

Mr. Wampler: No, sir; here is the prayer of the 
bill (reads prayer of hill of complaint). 

Thereupon the following occurred: 

The Court: T did not know the allegations of 
your bill were for maintenance, but thought it was 
for limited divorce. Then I will take briefs on 
the question.’’ 

It is incontestable, from the above, that up to the 
very conclusion of the hearing, the learned, trial 
in charge of these proceedings, was under a mistaken 
conception as to the character of the cause of action; 
that, such being the case, his rulings and observations 
during the taking of testimony were necessarily pred¬ 
icated upon legal principles underlying an entirely 
different cause of action; and it is protested that such 
mistaken conception was vital, and that it was error 
to render a decree against appellant under such cir¬ 
cumstances. 


This Honorable Court is respectfully reminded that 
appellee lived with appellant only about three months 
(Record, Page 4); that she remained childless, al- 


69 


though before and after marriage appellant often told 
her that he wanted children (Record, Page 44); that 
during such time as she w^as pleased to cohabit with 
him, she lived in comfort and ease, in furnished apart¬ 
ments, with service and meals fully provided, with no 
requirement of housework or effort whatever on her 
part, all (excepting said $16) at the expense of appel¬ 
lant although she had her own independent income 
of $300 monthly; that prior to this suit, appellant 
never refused to maintain her; that her present in¬ 
come is between $3700 and $3750 yearly, without re¬ 
course to her profession of dentist, such income coming 
largely from dividends; that twice she inherited, once 
from the estate of her first husband and once from 
said Gallinger; that notwithstanding her desertion of 
appellant after three short months, and notwithstand¬ 
ing the expressly prohibitive provisions of the pre¬ 
nuptial contract executed at her specific insistence and 
against the wishes of the appellant, she now wants 
appellant, whose means are meager, forced to support 
and maintain her generously for the remainder of her 
natural life, so that she may add such maintenance to 
her already large fixed income and to her already 
large accumulations, and live separately and apart in 
even greater luxury and extravagance, regardless of 
the consequent impoverishment and distress of the 
now homeless appellant. And the appellee asks a 
Court of Equity, into which she comes with unclean 
hands, sitting in a jurisdiction of which neither party 
is a resident, appellee being so admittedly, to aid her 
in this machination. 


It is prayed that each and every of the Assignments 
of Error charged by the appellant (Record, Page 25) 
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be sustained, and that the aforesaid decree of June 24, 
1927 (Record, Page 23) be set aside and nullified in 
its entirety, and that this Honorable Court order such 
further steps as are necessary and proper. 

Very respectfully. 


John Wattawa, 
Southern Building, 
Attorney for Appellant. 
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January Term, 1928. 


No. 4706 


Gforge Burnap, Appellant, 
vs. 

Jeannette G. Burnap, Appellee. 


BRIEF FOR APPELLEE 


Jeanette G. Burnap, Appellee, plaintiff below, filed 
in the Supreme Court of the District of Columbia 
on July 2, 1926, her bill for maintenance praying for 
a decree to require the appellant herein to maintain 
and support her. 

The bill (Record, page 2) among other things 
averred that since May, 1925, appellant has not con¬ 
tributed anything whatsoever toward the support 
and maintenance of appellee. 

Upon application of the appellee for maintenance 
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pendente lite the Court referred the cause to a Spe¬ 
cial Master to determine the financial income and 
faculties of appellant. The report of the Special 
Master is contained in the Record, pages 16 to 20, in¬ 
clusive, which report was confirmed by the Court. 

The case came on for trial May 5 and terminated 
May 10, 1927. The Court decided the case, after briefs 
had been filed, on June 16, 1927. Decree was signed 
June 24, 1927, in favor of the appellee. 

RESIDENCE AND JURISDICTION 

The appellant contends the lower Court was with¬ 
out jurisdiction to hear and determine the case for 
the reason that the appellant was a non-resident. 
This contention is not sustained either by the evi¬ 
dence or the law. The bill alleged the appellant was 
a resident of the District of Columbia and the evi¬ 
dence overwhelmingly sustains this allegation. 

On the question of residence, the record discloses 
the following among other things: 

The Special Master found (Record, page 17) that 
the appellant was a resident of the District of Col¬ 
umbia residing at premises 1741 Rhode Island Ave¬ 
nue, X.W., where he maintained living quarters as 
well as his office. The report of the Special Master 
was based on testimonv which was taken before him 
the same month the suit was filed in the lower Court. 
Appellant testified before the Special Master that he 
had a savings account in the Munsey Trust Company, 
of Washington, D.C., of $233.87, (Record, page 18) 
that he also carries in the same bank an account as 
trustee. He maintains, as his testimony showed, an 
account (Record, page 18) at the Franklin National 
Bank, of Washington, D.C., $424.50, also accounts at 



3 


the National City Bank of New York. That he paid 
income tax for the years 1925 and 1926 to the U. S. 
Government. That he had recently obtained a con- 

•r 

tract from the City of St. Joseph, Missouri, for the 
duration of a period of three years commencing from 
the early part of 1926 and received the sum of $4,000 
per year under said contract. 

The Special Master also definitely found that he 
owned premises 1731 Rhode Island Avenue, N.W., 
Washington, D. C. 

The report of the Special Master was confirmed by 
the Court. (Record, page 22) 

Nine months thereafter when the case was heard 
the court after hearing all the witnesses and consider¬ 
ing all the documentary evidence held that the de¬ 
fendant was a resident of the District of Columbia. 
It will be observed (Record, page 29) that at the time 
of the hearing of the case in May, 1927, the appellee 
herself was residing in the District of Columbia, 
which had formerly been her home for many years, 
she having resided in the District at the home 
of the late Senator Gallinger of New Hamp¬ 
shire, her father-in-law, at which place she met the 
appellant in 1914. 

The only testimony on behalf of the appellant that 
he was a resident of Paris, France, was a statement 
contained in a contract between the appellant and 
one ]\Ir. Greber, made in January, 1925, which said 
contract states that the appellant was living at an 
address in Paris. At the time of the trial, although 
this contract had been in existence for a period of 
almost two and a half years the appellant had not 
received one penny under the said contract, had per¬ 
formed no services, under said contract, except a con¬ 
ference or two with Greber. While on the other hand 
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he was receiving the sum of $10,000 annually from 
the Everett Orchards of Bennington, Vt., and received 
the said sum during the years 1925 and 1926 and part 
of 1927. In addition to that he was receiving $4,000 
annually under a contract with the City of St. Joseph, 
^Missouri, which was made in the spring of 1926. 
In the year 1925 (the year following the mar¬ 
riage), appellant purchased premises 1741 Rhode 
Island Avenue, N.W. The purchase of the above 
premises and the contract with City of St. Joseph, 
Missouri, were both consummated after the alleged 
contract with Greber of Paris. 

The record further discloses that he maintains an 
office force in the District of Columbia and also op¬ 
erates and maintains premises 1741 Rhode Island Ave¬ 
nue, X.W., receiving various sums for parts of the 
said building which were rented. Appellant further 
testified (Record, page 35) that he had no business 
in Paris prior to his marriage. Although appellant 
testified (Record, page 36) that after the contract 
was entered into with Greber of Paris he began to 
close up his affairs in America his conduct as disclosed 
by the Record demonstrates that he did just the op- 
I)osite and did not close up his affairs in America 
after the contract was entered into, but entered into 
new contracts, to wit, the contract with St. Joseph, 
Missouri, and it is significant that Greber did not 
share in this contract which was producing $4,000 
a year. 

The parties were married in December, 1924. Suit 
was brought in ^lay, 1927, and during this two and 
a half years the appellant spent less than three months 
in Paris and during part of this three months his 
wife was with him. For an example of the definite¬ 
ness of the appellant’s testimony concerning his 
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alleged residence in Paris the Court will observe the 
latter portion of page 37 and page 38 of the Record. 
The Court from all the testimony before it on the 
question of residence could have come to no other 
conclusion except that the appellant was a residence 
of the District of Columbia, and being a resident of 
this District, that the Court had jurisdiction. 

It is exceptionally strange that although the ap¬ 
pellant testified (Record, page 40) that it is cheaper 
to maintain an office in Paris that he never moved 
his office to Paris, but continued his office force in 
the District of Columbia which was in operation at 
the time of the trial. On July 2, 1926, the date the 
bill of complaint was filed, appellant gave his address 
as 1714 Rhode Island Avenue, N.W., Washington, 
D.C. (Record, page 77) to the bonding company that 
posted a ne exeat bond for him and also that he had 
lived in the District of Columbia for twenty years. 
This was signed by the appellant. 

Appellant admitted in his answer (Rec. p. 6), that 
he could not conduct his business in this country 
from Paris, France. That he had no business in Paris 
at the time of his marriage. (Rec. p. 31) 

Appellant also admitted in this case that, in his 
trial at Bennington, Vermont, in June, 1925, he testi¬ 
fied that he lived and had an office at Washington, 
D.C. (Record, Page 39); that he had a conversation 
with one of the managers of the Mayflower Hotel 
with reference to the rental of a suite there but did 
not decide on a suite at that time; that the appellee 
looked at a suite at that time at the Mayflower Hotel 
(Record, page 63). 

“The appellant himself at the time of his marriage 
(Dec. 1924) stated that he was of Washington, Dis¬ 
trict of Columbia, (Rec. pp. 10, and 13); and before 
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the Special Master (Rec. p. 17) that he resided at 
Washington, D.C. 

It will be observed that Sec. 971 relates to nullity 
of marriage and divorce; Sec. 980 the maintenance 
Section, has no provision whatsoever concerning 
residence. 

A maintenance suit is a transitory action, and a 
deserted wife being entitled under the law to main¬ 
tenance, may, wherever she may find her husband, 
sue him for maintenance. 

Thus in TOLMAN v. TOLMAN, 1 App. D.C. at page 
310, the Court said: 

“It is also objected that, if there be jurisdic¬ 
tion in the Court to grant alimony as independent 
relief, the plaintiff does not show herself to be 
entitled to maintain this suit against her hus¬ 
band residing here, because the parties were 
married in the State of Massachusetts, and the 
plaintiff has continued to reside there ever since 
the marriage. We are clearly of opinion this 
contention cannot be maintained. Sec, 740 of the 
Revised Statues relatuig to this District prohibits 
the granting of divorces for any causes that may 
have occurred out of this District, unless the party 
applying shall have resided in the District for two 
years next precedmg the application. But this 
statutory provision has no application to this case. 
This is not an application for a divorce, but for 
maintenance, founded upon the continued rela¬ 
tion of husband and wife.^* 

In SHAW V. SHAW, 2 App. D. C. page 205, the 
Court said: 

“The principal question in the case, viz.. Has 
the Supreme Court of the District of Columbia 
jurisdiction to grant alimony as permanent relief 
on a bill for that purpose alone, where there is no 
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ground for divorce^ lias been answered in the af¬ 
firmative and settled by this courts since this ap¬ 
peal was taken. Tolman v. Tolman, 1 App. D. C. 
1>99. ’ ’ 


Also in liliodes v. Rhodes (a maintenance suit) the 
Court of Appeals said: 

**It was not necessary to the jurisdiction in that 
proceeding that the defendant should have been 
domiciled in the District of Columbia. That he 
was found and served with process therein is all 
that was necessary.’^ 

Appellant, in his brief (p. 6) quotes from the case 
of Downs vs. Downs, 23 App. D.C. 381. The Downs 
case was a suit for absolute divorce, instituted by a 
husband who was then voting in the State of Mary¬ 
land and had been for some years. He maintained 
living quarters in the State of Maryland, and this 
Court held that under the circumstances he was not 
a resident of the District of Columbia. The Downs 
case, in view of the facts set forth in the opinion of 
this Court, is not in point. 

Counsel for appellant also cites, on the page 6 of 
his Brief, the case of Cheever vs. Wilson, 6 App. D.C. 
149. After a diligent search through the reports, 
and especially Vol. VI, this case could not be located 
by appellee’s counsel. 

Appellant’s brief refers at page 7 to the contract 
entered into between ^I. Jacques Greber, of Paris, 
and the appellant, which appellant claims was dated 
January 1st and February 1st, 1925. It is significant 
to note that the record discloses that the parties 'left 
Paris in December, 1924, shortly after their marriage, 
and did not return to that city until March 5th or 
6th, 1925. 
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At page 8 of his Brief, appellant states: 


‘‘The organization and offices of this partner¬ 
ship were, of course, in Paris, and domicile for 
the execution of the contract was elected as at 
30 Avenue Malakoff, Paris. This contract is still 
in existence.” 


And at page 10 of the Brief, the appellant states 
as follows: 


“It is shown further (Record, page 30) that 
after the execution of the aforesaid contract with 
Greber, appellant began immediately to close up 
his affairs in America . 




How counsel for appellant can possibly reconcile 
the above statements in his brief with the admissions 
of his client is hard to conceive. There is not a line 
of testimony in the record to show that there was 
ever one penny spent in expense for maintaining an 
office force or assistants in Paris; that he ever, at any 
time, received any employment by reason of the Paris 
contract. On the other hand, the testimony definitely 
shows that after the Paris contract was alleged to 
have been made, in January or February, 1925, ap¬ 
pellant established in this country, in premises pur¬ 
chased by him subsequent to the execution of this 
alleged Paris contract, an office with an office force 
of some five persons, to whom he paid $5550 per year 
in salaries. The record further shows, principally 
by way of admissions by appellant himself, that after 
this alleged Paris contract was made he was in the 
employ of the Everett Orchards, receiving a salary 
of $10,000 per year for the years 1925 and 1926; also, 
that he visited the Everett Orchards several times 
during the year 1927 and that he had been there 
within a month prior to the time of the trial May 
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1927; that he also did some work in connection with 
the Everett Company, as disting-nished from the 
Everett Orchards; that after this alleged Paris con¬ 
tract was made, he executed a three year contract 
with the City of St. Joseph, ^Missouri, from which he 
received the sum of $4000 per year. 

It is earnestly submitted that the purchasing of 
property in the District of Columbia, the making of 
new contracts in the United States, the maintaining 
and paying of a substantial office force and main¬ 
taining his own office and residence in the District 
of Columbia, are not consistent with the statement 
that appellant began immediately to close up his 
affairs in America after the signing of the Paris con¬ 
tract. Appellant speaks of labor being cheaper in 
his line of business in Paris, yet the record does not 
reveal that he ever paid any sum to any employee 
engaged by him in France. 

The record overwhelmingly sustains the appellee’s 

contention and that the appellant’s objection to the 

jurisdiction is without merit. 
*»*###**• 


FAILURE OF APPELLANT TO MAINTAIN 

APPELLEE 

The bill of complaint filed July 2, 1926, alleged that 
the defendant, the appellant herein, did not make 
proper arrangements for the support of plaintiff, the 
appellee herein, upon his leaving Paris in March, 
1925, and failed to contribute anything whatever for 
the support and maintenance of the appellee herein 
since May 30, 1925. A resume of the testimony of 
the appellee, insofar as it pertains to the failure of 
appellant to maintain appellee, discloses that appellee 
was born in Massachusetts, educated in that State and 
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received a dental Degree from Tufts College, Boston, 
Mass. She was previously married to Dr. Ralph E. 
Gallinger, who died in 1911 and from 1911 resided 
with Senator Gallinger, her father-in-law, until his 
death in 1918, after which time she lived in Wash¬ 
ington, Xew York and Paris. 

Appellant refused at first to pay her hotel bills in 
New York, although he occupied the room one night 
while appellee remained with her sister who was 
visiting in this country (Rec. p. 45). 

Appellant on leaving Paris, France, March 13, 1925 
refused to tell appellee where he was going and gave 
her no money, neither did he send her money while 
she remained in Paris, with which to buy meals, in¬ 
cidentals, clothing, or for other expenses. (Rec. p. 
46). From March 13, 1925, the date appellant left 
France, to May 30, 1925, when appellee left France, 
she received no money whatever from appellant ex¬ 
cept money to cover a purchase made by the appellant 
before his departure to the United States and for 
photographs which had been made at the appellant 
insisfenee. 

Appellant did not forward until June 28, 1925, 
check to cover any payment of money she expended 
in March, April and May, 1925, for her room and board 
part of the time she was in Paris (Rec. p. 48). She 
also informed appellant that she had extra expenses 
for meals two days a week in Paris; Appellant had 
left her no money with which to pay these bills and 
never did reimburse her for the money she expended 
for her meals while in Paris two davs of each week. 

He gave her no money whatsoever for any expenses 
except a check forwarded to her June 28, 1925, solely 
for her room and board which covered part of the 
time she remained with a French family near Paris. 
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He has not offered her a liome or contributed to her 
support since May, 1925. (Rec. p. 48) 

Appellant gave appellee at the time of his de¬ 
parture from Paris in March, 1925, a check for 
$100.00, representing reimbursement for part of her 
New York hotel expenses and money she had spent for 
him. (Rec. p. 51.) Appellee told appellant what she 
was spending for her meals and thought that she 
would give him an opportunity if he was feeling well 
disposed towards paying any of her bills to do it but 
he did not reply to it. Also, appellant places in evi¬ 
dence letter from appellee dated May 26, 1925, which 
stated that her meals in Paris amount to about 25 
francs twice a week for eight weeks. (Rec. p. 55) 

Appellant did not reimburse her for any meals she 
had in New York. When she came to this country 
after her marriage she had $300.00. She was forced 
to spend this amount during the time she was here 
and also drew checks for the sums of $50.00 and $25.00 
which she spent for incidentals, mostly her meals, 
and appellant never reimbursed her for any of this. 
(Rec. Bottom of page 55) 

The appellant does not deny in his testimony the 
fact that appellee notified him by letter of the fact 
that she was spending 25 francs each day for two days 
each week during her stay in France and that he re¬ 
fused to pay her for the money so expended by her 
and he does not deny she spent $300.00 for meals and 
incidentals upon arriving in this country shortly after 
her marriage, and does not deny that it was neces¬ 
sary for her to draw checks in the sums of $50.00 and 
$25.00 and that he never reimbursed her in any of 
these amounts. 

The only expense he reimbursed her for was for 
the payment of her room. She asked him for reim- 
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bursement statinij: tliat she had expenses for meals 
but in the end, lie was so reluctant to spend any money 
at all, she was very grateful to obtain the money just 
for the room (Rec. p. 6b). On one occasion she men¬ 
tioned that she needed money and appellant stated 
that she could go to the hotel and cash her own check, 
which she did (Rec. p. 56). Appellant in his testi¬ 
mony does not deny or challenge the truth of these 
statements. 

The proof showing the failure of the appellant 
to maintain appellee both before and after the sepa¬ 
ration was practically all admitted by the appellant. 
True, the appellant after the lapse of several months 
reimbursed the appellee for part of the money ex¬ 
pended by her for her maintenance but this partial 

maintenance of a wife onlv when she had forwarded 

% 

to her husband recipted bills is not proper and ade¬ 
quate maintenance in law. The law is that a hus¬ 
band must maintain his wife properly and ade¬ 
quately according to her station in life. Both par¬ 
ties are well educated; Both from good families, al¬ 
though appellant at times did not show this, and 
appellant was earning $10,000 a year from the Everett 
Orchards at the time of the marriage and during the 

vear in which the suit was tiled his income was at 

• 

least $14,000 a year in addition to receiving approxi¬ 
mately $280.00 per month in rents from premises 1741 
Rhode Island Ave., N.W., where he also maintained 
his office and living quarters. 

The report of the Special blaster (Rec. p. 20) indi¬ 
cates a gross receipt of $16,820.00. Appellant testi¬ 
fied at the time of the trial that an apartment which 
was not rented at the time of the hearing before the 
Special blaster was now rented for $45.00 a month. 
There should also be taken into consideration the fact 
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that he did not charge himself for his office space or 
living (piarters both occupied by him at premises 1741 
Rhode Island Ave., N.W. Practically all of the testi¬ 
mony as to the income and financial abilities of the 
appellant was admitted by him. He also admitted 
that he placed $3,000 in cash in the Registry of the 
Court at the time suit was filed, which he withdrew 
from one of his banks. The law does not require a 
wife to expend her own funds for her support. This 
obligation is placed upon the husband at marriage 
and the appellant assumed it. 

The appellant did not claim the expense of the 
maintenance of his apartment in Paris at the time of 
the hearing before the Special Master in July 1926, 
although he stated at the trial in May, 1927, that 
he had maintained an apartment in Paris since Jan¬ 
uary, 1925 (Record, page 37). 

Appellant states, at Page 12 of his Brief, that he 
maintained quarters for the appellee at the Elysee- 
Bellevue Hotel in Paris, until August, 1925. On page 
13 of the Brief, however, he states that he learned 
in June, 1925, that appellee was not at said hotel. 

The appellant testified (Rec. p. 87) that he en¬ 
deavored to ascertain the whereabouts of appellee by 
asking a mutual friend who told him that she did not 
want him to know where she was. Who was this 
mutual friend? Why wasn’t he or she produced at 
the trial of the case? Mrs. Sabine definitely testified 
as to statements made to her by the appellant con¬ 
cerning the appellee and he did not deny her testa- 
mony, yet he attempts to hide behind the vague state¬ 
ment of what someone told him. 

Appellant’s Brief, pages 14 to 28, inclusive under 
the heading of ‘‘The Desertion of Appellant by Ap¬ 
pellee’ discusses a sentence or two of the testimony 
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taken here and there from the record. This section 
of his brief fails to show that the appellee deserted 
appellant. It is one thing to fairly and fully state the 
evidence as appears in the record and deduct con¬ 
clusions therefrom on the one hand, and on the other 
hand to pick a line here and there from the record and 
suppress practically all of the material testimony 
given by the appellee. 

On pages 15 and 16 of the appellant’s brief he ex¬ 
plains his leaving Paris March 13, 1925. Ilis resume 
is far from accurate as will appear from Record, page 
46, wherein the testimony disclosed that the appellant 
left the hotel between 11:30 and 12:00 at night and 
refused to state where he was going. Appellee begged 
appellant to state where he was going but he refused; 
she knew he was eventually going to America. At 
the time of his departure she was crying and the only 
address given her was the National Press Club and 
the appellant did not permit appellee to take this 
trip with him. Appellant did not deny this testimony. 
Appellant’s version of his leaving Paris and coming 
to America in ^larch, 1925, appears as follows in the 
record on page 94: 

Q. When did you leav^e Paris in March, 1925? 

A. I left France—I do not recollect exactly; I 
should say a day or two later, perhaps; a day and 
a half later. 

Q. Did you leave Paris the evening of March 
13 or not? 

A. I left Paris the evening of March 13. 

Q. Did you leave alone? 

A. I left alone, as I recollect. 

Q. Do you know or not, sir ? 

A. I think I left alone. 

Q. Did you sail to America alone? 

A. I do not recollect. 
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Appellant complains that by April 12 lie had not 
receiv^ed a letter from appellee—a full month after his 
departure. It is equally important to note that ap¬ 
pellee had not receiv^ed a letter from appellant and 
she denied receiving the cable which appellant 
claimed to have sent upon his arrival in the United 
States. 

Appellant submits on page 18 of his brief that his 
insistence on obtaining photographs of appellee was 
indicative of his affectionate regard for her. How 
he can contend to display an affectionate regard 
at this time, when shortly before he had surrepti¬ 
tiously taken photographs of her dressing table and 
its proximity to her bed in her room at the Powhatan 
Hotel, and was maintaining a secret apartment in Paris 
at that very moment, and had already consulted his 
lawyer (Rec. p. 39), is inconsistent with the admitted 
facts which definitely show that his insistence on photo¬ 
graphs was more in accord with his contemptible 
planning to obtain all that was necessary for the action 
which he later took. 

On page 20 of appellant’s brief he complains that 
appellee did not charge her meals at the hotel in Paris 
but appellee stated, (Rec. page 57), that her reason 
for not doing so was likelihood of error in favor of 
the hotel and extra charges and tax. Does this indi¬ 
cate that she was attempting to be doubly maintained 
by the appellant? It shows that she was living on an 
exceptionally economical plan, but even this did not 
satisfy appellant and he was unwilling even to reim¬ 
burse her for money she had previously spent for her 
maintenance. It was fortunate indeed that appellee did 
have some income of her own, otherwise she would have 
been left to the charity of friends, and it is equally for¬ 
tunate that having a small income of her own she had 
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had a pre-nuptial agreement signed in order that she 
could control that income under the Ph’ench laws. 

On page 21 of ax)pellant’s brief he states “She 
(appellee) does not lose this opportunity to transmit 
a few bills to the appellant * * *’’ The bills referred 
to were presented to her on March 14, the day after 
appellant left Paris, and were for expenses contracted 
by him. Appellee paid these and over fifteen days 
thereafter forwarded the receipted bills to him, and 
on April 20, over two months after his departure, he 
writes his check in repayment to her. One would 
think from reading appellant’s brief that the duty 
was upon the wife to support the husband. 

On page 22 of appellant’s brief referring to the ap¬ 
pellee’s letter dated ^lay 26, 1925, it is stated “and 
of course contained the customary request for money 
in the following form heretofore mentioned,” and it 
may not be inappropriate to say here that this request 

for monev was met bv the customarv refusal of the 
» » » 

appellant to furnish his wife even the most eco¬ 
nomical subsistence. 

THE SEPARATION 

The parties hereto will never become reconciled and 
the testimony clearly indicates the parties are hopo- 
lessly apart. 

This Court, in the case of Snow t's. Snow, 48 App. 
D.C., 448, said: 

‘^Per Curiam: The evidence is somewhat exten¬ 
sive, and in many respects difficult, if not impos¬ 
sible, to reconcile. To analyze it within the limits 
of an opinion is not practicable, nor do we deem it 
necessarv in view of the conclusion which we have 
reached. None the less we have considered it 
carefully, and as a result have grave doubt that 
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it is sufficient to establish cruelty under the stat¬ 
ute. Code sec. 966, [31 Stat. at L. 1345 chap. 854]; 
Ogden v. Ogden, 17 App. D. C. 104, 111; Hitchcock 
V. Hitchcock, 15 App. D. C. 81, 88, 89; McDonough 
V. McD onongh, 20 App. D. C. 46, 47; 1 Bishop, 
Marr. Div. k Sep. secs. 1536 et seq.; Nelson, Div. 
& Sep. secs. 252 and 287; Spencer, Dom. Bel. secs. 
355, 356; 14 Cyc. pp. 603, 605. Both parties, how- 
ev^er, declare that they cannot, and will not, live 
together. Even if the court should take the view 
that the appellee has failed to prove her case, it 
could not compel her to disregard the past and 
return to her husband. The decree before us 
is but one of separation. What it commands— 
separation—would continue to exist even though 
we should reverse it. The plaintiff’s obligation 
to maintain his wife and child would still sub¬ 
sist. The amount provided by the decree for that 
purpose is not more than it should be when we 
consider the income of the husband, yet it is 
ample. Perhaps the attorney’s fees allowed are 
large; none the less we do not feel warranted in 
disturbing them. This being a chancery suit, 
the latitude of our discretion is wide. We think 
that, all things considered, ecpiity requires that 
the decrees should stand.” 

The facts and law in that case are exceptionally 
ai)plicable to this case. 

This Court also in the case of Datds vs. Davis, 48 
App. D. C. 362, stated in sustaining the Lower Court 
in entering a decree for divorce a mensa et thoro: 

“The evidence on both sides is such that a 
resume of it here would be neither beneficial nor 
wholesome. A careful examination of the record 
leads to the conclusion that the solution reached 
by the Trial Justice in equitable, at least, and 
should not be disturbed.” 
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The relationship between the appellant and appellee 
from the time thev arrived in this country is set forth 
in the record commencing on page 42 and ending at 
bottom of page 45. It discloses, among other things, 
a strange tie or relationship existing between the 
appellant and one M. Guerin, a Frenchman. Fpon the 
arrival of the parties at New York, M. Guerin was at 
the dock to meet the appellant, and their greeting of 
each other, as detailed at page 42 of the Record, is 
strange to a normal American. It may have been 
proper for ^I. Guerin to greet one of his native coun¬ 
trymen as he did appellant, yet there was no excuse 
for the appellant engaging in such an embarrassing 
scene in a public place. 

That the appellant had no regard for the appellee 
or her feelings is shown by the fact that he would 
permit M. Guerin to enter their room in the New York 
hotel in the early morning hours, at which time the 
appellee was only partly dressed, and permitted the 
scene which thereafter followed. The appellant’s 
explanation of this in his testimony is weak for the 
reason that at best Guerin did use the same dishes 
that appellant used, for there was no testimony that 
there were others brought into the room for Guerin’s 
use. 

The further unjustifiable conduct of the appellant 
towards the appellee, both in public and private, defi¬ 
nitely establishes that he had absolutely no regard 
for his obligations as a husband or for the feelings of 
the appellee. Appellant even admitted publicly repri¬ 
manding her while they were engaging in a game with 
friends on the return trip to France. 

That the parties never expected to live together or 
continue marital relations is definitely disclosed by 
the testimony appearing on page 44 of the Record, 
which is as follows: 
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‘‘The morning after their arrival in Washing¬ 
ton from New York on the occasion of the ‘24-hour 
visit, defendant appeared to be v^ery much trou¬ 
bled and visibly suffering. She (appellee) said, 
‘You seem to need me,’ and he (appellant) said, 
‘You know 1 was going to ask you to stay with 
me a little while longer.’ And then and there it 
was agreed that I would stay with him, and this 
incident was referred to on one or more occasions 
afterwards. He would not tell her (appellee) why 
he needed her.” 

It is signilicant to note that the appellant in nowise 
denied the abov^e statements. Appellant wouldn’t 
state to ai)pellee why he wanted her to stay with him 
a while longer, but this conversation was in the Spring 
of 1925. Appellant admitted that his trial was in 
dune, 1925, but whether it was his trial or something 
else, appellee did stay a while longer with him, and 
from the letter of August 9, 1925 (Record, p. 47), 
appellee states: 

‘‘Naturally, Grace (appellant’s sister) cabled 
and wrote you after her telephone conversation 
with my sister and has told you how and when 
and why I came to America, so I will spare you a 
repetition of details.” 

Also consider the testimony of Mrs. Sabine, who 
testified that the appellant stated to her that he did 
not want the appellee present at his trial under any 
circumstances, and even went so far as to say he would 
rather lose the case than have her present. The appel¬ 
lant did not deny this testimony, and Mrs. Sabine 
further testified that she gave Mrs. Burnap the sub¬ 
stance of this conversation at the time of Mrs. Bur- 
nap’s arrival in this country. 

The appellant himself admitted (Rec., p. 84) that 
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he received a cable from a member of his family of 
such a nature that he did not return to Paris, and on 
page 87 of the Record testified that he received a cable 
stating the appellee was not in Paris and also reiter¬ 
ated this testimony on page 94 of the Record. He 
admits receiving cables from his sister, and the appel¬ 
lee’s letter written later definitelv refers to the fact 
that his sister has probably cabled him telling appel¬ 
lant whv and when she came to America. 

Consider what the appellee had to tolerate from the 
appellant when he himself admits the following (Rec., 

p. 81): 


“Q. Did you ever state to Mrs. Burnap that 
there was nothing compatible between you and 
her? 

‘‘A. I certainly did not express it in that way.” 

Also the following (Rec., p. 82): 

“Q. Did you ever state to Mrs. Burnap that no 
decent woman would have done that before her 
husband like that? 

“A. I did not use the words ‘no decent 
woman.’ ” 

Appearing also (Rec., p. 85): 

“Q. Did you on occasion address the plaintiff 
in a rather short way, curt manner? 

“A. Yes, there might liave been—on this occa¬ 
sion on the train—tliat would certainlv be con- 
sidered curt.” 

and further (Rec., p. 86) the following: 

“Q. Did you ever humiliate her publicly and in 
the presence of other persons? 

“A. None of this took place publicly. 
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“Q. Did you ever state to her that she had a 

mind that could think only of evil? 

_ • 

“A. Excepting- in so far as that might hav^e 
been inferred from what I said.’^ 

All of the above questions and answers were given 
by the appellant in response to questions propounded 
by his own counsel. 

REPLY TO APPELLANT’S BRIEF UNDER HEAD¬ 
ING OF “ALLEGATIONS OF ILL TREATMENT” 

Appellant’s counsel in his brief practically through¬ 
out its entire pages has, of course inadvertently, sup¬ 
pressed the connections between testimony on various 
points. An example of this occurs on page 33 of his 
brief when he savs: 

“The evidence is indisputable that prior to 
j\[ay 30, 1925, the only request for money or main¬ 
tenance to which appellant did not accede was the 
aforesaid $10.00 or .$20.00.” 

A glance at the Record, bottom of page 55, definitely 
shows appellee spent $375.00 towards her own sup¬ 
port for which the appellant never reimbursed her, 
and the appellant does not deny this fact in his testi¬ 
mony. Again, counsel for appellant in his brief, pages 
30 and 37, insisted his client is not the owner of prem¬ 
ises 1741 Rhode Island Ave., N. W. How he can pos¬ 
sibly take such a position and yet claim allowance of 
$3,000 a year for interest paid by appellant, and the 
further fact that the appellant has full charge and 
control over the revenue received from this building, 
which amounts to several thousand dollars each year, 
is beyond comprehension. Why should appellant 
spend his own funds on several occasions during the 
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year 1927 to inspect work at the Everett Orchards 
without remuneration? Tlie Record shows that the 
Everett Orchards is the property of Mr. and Mrs. 
Ev^erett. Mrs. Everett is appellant’s sister, and it is 
further in the Record that Mrs. Ev^erett’s chauffeur 
with her Rolls-Royce car conveyed the parties from 
New York to Bennington in 1925. People possessing 
a Rolls-Royce car, which is operated by a chauffeur, 
owning property and an estate and money sufficient 
to pay the sum of $10,000 a year to appellant for the 
character of work he performed, are amply able to con¬ 
tinue the salary. It may not l>e inappropriate to re¬ 
mark here that even before the hearing before the 
Special Master or during the trial appellant i)roduced 
no books or records except a few bank books, although 
he was subpoenaed to do so. His answer was that he 
kept no books or records of any kind. 

Appellant counsel’s brief, on page 41, states appel¬ 
lant’s income for the vears 1925 and 1926 was between 
$3,550 and $4,000 each year. Counsel certainly cannot 
want the Court to believe what he says on this point, 
for the reason that appellant himself admitted receiv¬ 
ing for the year 1926 alone in salaries, exclusive of 
the revenue from premises 1741 Rhode Island Ave., 
N. W., the sum of $14,000. The Special Master in his 
report (Rec., p. 20) found that the appellant’s income 
after the deduction of all expenses was approximately 
$6,000 a year. 

Relative to counsel fees allowed bv the decree of 
the Court, it is proper to observe that there was a 
lengthy hearing before the Special Master in July, 
1926. Objections were raised to the Master’s report, 
which report was confirmed by the Court. Several 
motions were argued in the case from time to time, and 
the hearing of the cause in open court commenced 
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May 5 and terminated on May 10. The lower Court 
as early as iVugust 30, 1926, in its memorandum opin¬ 
ion stated (Rec., p. 21): 

“With respect to the motion for counsel fee and 
cost, while it may be stated that counsel for the 
wife have had more than the usual amount of 
professional labor to bestow in sucli cases with 
special reference to the hearing before the Special 
Master to whom the case was referred for the 
purpose of taking testimony and reporting to the 
(^ourt the financial resources and income of the 
defendant, this scarcely constitutes a reason to 
depart from the settled practice of not allowing 
counsel fee until the conclusion of the case, and 
the costs that have accrued to the present time 
should also await the final determination of this 
suit.” 

Appellant’s counsel in his brief (p. 46) for the first 
time objects to the inclusion in the Record of the testi¬ 
mony concerning Monsieur Guerin. No motion was 
made to require the bill of complaint to be more spe¬ 
cific or to strike out any part of the said bill of com¬ 
plaint ; no objection was raised to a line of this 
testimony at the trial, and there is no objection in the 
Record that counsel opposed its inclusion in the bill 
of exceptions by the Court; when the testimony was 
admitted by the Court no motion to strike the said 
testimony was made by counsel, and now, for the first 
time, he objects. Then, commencing on page 47 and 
ending on page 50, he quotes pages from the Record. 
All of his quotations, however, are from the appel¬ 
lant’s testimony. 

For the appellee’s testimony on this same point see 
Record, pages 42 and 43. 

M. Guerin was at the court house during the trial 
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(Ree., p. 95), and appellant admitted that M. Guerin 
was still in his employ, yet he does not even attempt 
to excuse his failure for not calling him to the witness 
stand. The law is settled, that where one of the parties 
fails to call a witness where such witness is peculiarly 
under his control, that the trial Court may be justified 
in inferring that should said witness be called he 
would testify adversely to the party who fails to 
produce him. Egan vs. U. S., 52 App. D. C. 384. 

The appellant’s counsel with great deference in his 
brief, page 47, refers to “^Ir. Guerin, a French gentle¬ 
man,” and on page 50 to ‘‘Mr. Guerin, a Frenchman,” 
and yet on page 52 of his brief refers to “J. H. Gal- 
linger” and on page 69 of his brief refers to “Said 
Gallinger.” This reference to “J. H. Gallinger” and 
“Said Gallinger,” is the late U. S. Senator Gallinger 
of the State of New Hampshire. The above references 
would tend to indicate that appellant personally re¬ 
vised his counsel’s brief, for one could hardly believe 
that counsel would of his own choice make such refer¬ 
ences. Appellant’s counsel is also much disturbed 
over the fact that the “French gentleman” was 
referred to as “^lon Petit.” A search of the Record 
containing appellee’s testimony fails to disclose that 

she ever referred to Mr. Guerin as “Mon Petit.’’ 

* 

Appellant (p. 52) of his brief states that he took 
exception to the presence of the photograph of Deering 
in the joint boudoir, also to the presence of a photo¬ 
graph of the late U. S. Senator Gallinger. On direct 
examination by his own counsel appellant testified 
(Rec., p. 81): 

“He did not object to the way the bedroom was 
adorned after marriage. Mrs. Burnap had photo¬ 
graphs of the late Senator Gallinger and one of 
a man he did not know^, whom he found out later 
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as soon as he asked about it, was this Mr. James 
Deering. Plaintiff kept these photographs in the 
room lie used at the Hotel Powhatan, Washington, 
which was very decidedly objectionable to him. 
He took a photograph of plaintiff’s dresser in the 
room of the Hotel Powhatan, Washington. He 
also placed in evidence a photograph of the room, 
showing the location of the bed and this same 
dresser.” 

Appellant admits at one point he did not make any 
objection to appellee on this score, and the undisputed 
fact shows that appellant met appellee while she was 
a member of Senator Gallinger’s household in Wash¬ 
ington. Appellant admitted that Senator Gallinger 
was approximately 77 or 80 years of age when Mrs. 
Burnap was living in his household. 

Particular attention is called to the Record at the 
bottom of page 92 and top of page 93 as to the ques¬ 
tions by the Court concerning the appellant’s photo¬ 
graphing the room of the parties at the Powhatan 
Hotel. Counsel for appellee submits that this Court 
will examine many, many records in cases on appeal 
before it can find one that could compare with the 
present one in so far as the testimony of appellant is 
concerned with particular reference to his ev^asiv^e 
manner of testifying and his great adaptability to 
conveniently fail to remember or recollect any fact 
which may possibly be detrimental to him or his case. 
For examples of the kind and character of testimony 
given by appellant the Court is specifically referred 
to (Rec., pp. 37 and 38) concerning his alleged resi¬ 
dence in Paris (Rec., p. 39) question by the Court. 
Also (Rec., p. 93) as follows: 

‘‘He does not remember whether he met Mr. 
Guerin in New York City the morning he and his 


26 


wife sailed for P^rance, and does not remember 
wliether Guerin accompanied from Washington 
to New York on the 1:00 a.m. train. He does not 
remember whether Guerin sailed for F'rance at 
the vsame time he did or not.’’ 

PRE-NUPTIAL CONTRACT 

A pre-nuptial contract between the parties was exe¬ 
cuted the day preceding the marriage in Paris, France. 
Appellee stated without contradiction that she was 
willing to be married under the laws of the District 
of Columbia, New York, or any other State (Rec., 
p. 44). A pre-nuptial contract as therein stated was 
made in accordance with the provisions of Article 
1536 of the Civil Code. A fair interpretation of this 
pre-nuptial contract considered in connection with 
Article 1536 and those following of the Civil Code of 
France and the context of the contract itself, all defi- 
nitelv lead to the conclusion that it was made for the 
protection of the appellee’s income. Otherwise the 
appellant would have full charge and control over all 
of her income. 

There appears nowhere in the contract any exemp¬ 
tion to the husband from supporting his wife. The 
cases cited by appellant in his brief do not state that 
the making of a pre-nuptial contract absolves the hus¬ 
band of supporting his wife. The contract substan¬ 
tially guaranteed to the appellee the rights which she 
would have automatically enjoyed had she been mar¬ 
ried under the laws of the District of Columbia. 

The height of absurdity is reached by appellant’s 
counsel when he states with reference to the pre¬ 
nuptial contract on page 65 of his brief the following: 

“It appears therefore that appellant has a valid 
claim against her (appellee) for recovery of such 
amount as she failed therein to contribute.’’ 


27 


Not only does he take the position that appellee shall 
support herself, but, in addition to this, shall support 
appellant, notwithstanding the fact that his gross 
income was approximately $15,000 a year greater than 
her income. Appellant also practically insists that 
appellee should take recourse to her profession of 
dentistry which she has not practiced since 1911. 

It is also indicative of the highly generous disposi¬ 
tion of the appellant, and the language of this Court 
in the case of Snoiv vs. Snow, 48 App. D. C. 448, is 
peculiarly applicable to the present one, wherein the 
Court, in stating the facts, says (p. 449): 

“Appellant, though a man of large income, was 
by no means generous in the amount of money 
which he placed at his wife’s disposal.’’ 

Appellant in this case, however, makes no pretense 
of being generous, but insists that he shall not be 
required to support the appellee to any extent, and 
further that the appellee shall contribute towards his 
support. 

CONCLUSION. 

The trial court would have been justified in refusing 
to believe any testimony given by the appellant when, 
for instance, he claimed that he never owned premises 
1741 R. I. Ave., N. W. (Rec., p. 38), and yet claims 
credit for the payment of interest on the first trust 
on said premises. He never attempted to explain why 
he secretly purchased these premises only a few 
months after his marriage and took title thereto in 
the name of his secretary. Further, consider the testi¬ 
mony of appellant (Rec., p. 39) concerning his insti¬ 
tution of divorce proceedings in Paris, France, after 
this present suit was filed. What could have been his 
object in such questionable methods? The question 
itself suggests the answer: that he couldn’t honestly 
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oppose appellee’s suit and resorted to a haven over 
there—thousands of miles away—in the belief that he 
could trick a foreign court into a fallacious decree. 

How could appellant, if acting in good faith, have 
his wife looking at suites in the Mayflower Hotel and 
himself confer with the manager thereof relative to the 
renting of a suite, in the Spring of 1925, if he had 
rented and paid for an apartment in Paris, France, 
since January, 1925 (Rec., p. 39), (appellant’s brief, 

p. 8 )? 

Why the clandestine maintenance of the Paris apart¬ 
ment? Why not inform the appellee of its existence? 
Why pay rent at a hotel in Paris when he had an apart¬ 
ment in the same city ? Why request the appellee to 
furnish photographs of herself just before his depar¬ 
ture from the same city where he was secretly con¬ 
sulting with his lawyer and maintaining a secret apart¬ 
ment? The evidence gives the answer: That he was 
constantly scheming and planning to do by underhand 
methods that which he later did—tile suit for a divorce 
in Paris, France. The taking of the photograph of 
the room occupied by the parties in the Powhatan 
Hotel was a cog in his infamous machine (Rec., p. 81). 
See questions by the Trial Court regarding photo¬ 
graphs (Rec., p. 92). 

This Court has stated the law which is controlling 
in the case at bar. In addition to Snow vs. Snow, 
supra, this Court, in Blundon vs. Blundon, 56 App. 
D. C. 313, after stating that the evidence in the case 
was voluminous and pointing out that there was a 
conflict in the testimony in many respects, said: 

“The weight to be given to the testimony of 
witnesses depends much upon their appearance on 
the stand, and for that reason the trial court is 
the best judge of its credibility. It is the settled 
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rule in such cases that the finding of the lower 
court will not be disturbed, unless it clearly ap¬ 
pears to be wrong. Cole vs. Cole, 52 App. D. C. 
303, 286 F. 764, and cases cited. That rule is of 
especial force and particularly pertinent and 
applicable to this case.” 

The Trial Court was in a position to observe the 
witnesses and their demeanor on the witness stand. 
The actual facts, even as admitted by the appellant, 
directly contradict the testimony given by him. The 
absolute failure of the appellant to remember any 
important fact is significant. 

From the entire record in this case it is earnestly 
submitted that the decree is amply supported by the 
evidence in the case, and that under the law the Court 
was fully justified in granting the decree for main¬ 
tenance. It is respectfully submitted that the decree 
should be affirmed. 

Kespectfully submitted, 

T. Morris Wampler, 

Kobert E. Lynch, 
Attorneys for Appellee, 


September, 1928. 


